
BY NANCY NEAL YEEND

The mediation process has been
around for centuries. Most cultures have
processes similar to mediation, such as
the Native American Peace Councils; and
mediation has been used in China for
over 4,000 years. Centuries ago the five
major religions, Hinduism, Buddhism,
Judaism, Christianity, and Islam, all de-
veloped and utilized processes, much like
mediation, as we know it today.1 In addi-
tion, this process was used in commerce,
as early as the Middle Ages, where dis-
putes between vendors were resolved
through mediation, and mediation was
widely used in England by the early

1100s. In fact, Shakespeare referred to
mediation as “loveday.”2 With this exten-
sive history and universality of the
process, a fundamental question exists:
Has mediation achieved the status of
“profession”? If not, what has prevented
mediation from becoming a profession?

Fundamental elements of a 
profession

There are numerous dictionary and
statutory definitions for the word “profes-
sion.” Most link the word to a practice,
vocation or calling that needs a “particu-
lar skill,” using phrases and terms like
“advanced training,” or “specialized
study”; anything that requires “exacting

education,” has an “accreditation
process” or requires “specialized knowl-
edge and experience.”  Also, professions
identify goals for providing expertise,
competence and skill proficiency, and at
the same time, protecting the public
served by addressing accountability to a
credentialing, licensing or certifying en-
tity, establishing ethical standards of prac-
tice, and removal of those individuals not
maintaining its standards and goals.

In addition, professionals need to
not only possess a body of specialized
knowledge and extended practical train-
ing, but also must participate in continu-
ing education and demonstration of skill
proficiency. A profession clearly defines
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membership and is committed to enhanc-
ing the qualifications of its designees and
increasing public awareness and protec-
tion.

With the above summary of what is
included in the term “profession,” it ap-
pears that, by and large, the practice of
mediation in the United States has not
met the fundamental elements of the def-
inition. So, what needs to happen to ele-
vate mediation from a “cottage industry”
to a “true” profession?

Background

There have been numerous attempts
to, if not make mediation a profession, at
least create some common or even uni-
versally accepted definitions and concepts
associated with the process. Some of the
earliest efforts evolved from community-
based mediation programs in the late
1960s that established training standards,
including subjects covered, methods of
teaching, involving interactive roleplays,
and qualification criteria for the trainers.

By the 1980s individual courts were
beginning to take a serious look at the
process as a significant case management
device, and began developing definitions,
policies and procedures. In 1986 the state
of Florida established the first statewide
mediation-credentialing program under
the auspices of its Supreme Court. In
1990 the federal government instituted
regulations for mediation to be used in
all of its agencies.3

In 1994 the American Bar Associa-
tion’s Section on Dispute Resolution,
American Arbitration Association, and
Association for Conflict Resolution jointly
developed standards for mediators. This
initial effort was revised and ratified by all
three groups and the Academy of Profes-
sional Family Mediators in 2005. These
standards only have the force of law, if
adopted by a court or other regulatory
body.

Public perception of mediation

A profession establishes goals and
standards of practice for its members. 
In addition to addressing the training,

skills and competency of the regulated in-
dividuals, there is a commitment to the
protection of the public being served.
Standards of practice are supported by
codes of conduct, ethical standards, and
have a mechanism for reviewing com-
plaints and, if necessary, removing an 
individual from the profession.

Not only is it difficult for members of
the public to distinguish mediation from
other forms of dispute resolution, but
also some attorneys and other court per-
sonnel interchange words like mediation
and arbitration. It is imperative that the
users of any dispute resolution process 
be provided with information about the
process and distinctions from other 
dispute resolution processes, especially
those defined by someone making a 
decision as opposed to mediation, which
empowers the parties to make the final
determination.

At present there is no uniformity re-
garding educating participants prior to
the start of the mediation; specific and
distinguishing characteristics of the
process; key elements like confidentiality
with its possible exceptions; disclosure of
potential conflicts of interest; fees; cancel-
lation policies; etc. Without consistency
regarding the mediation process, confu-
sion results, and as has been noted over
the past several years by some courts, re-
sistance to participating in the process
has started to increase.

Mediation and the elements 
of a profession

Minimal requirements for establish-
ing any profession include: defining the
process, uniformity of terminology used,
training requirements, trainer qualifica-
tions, continuing education requirements
and code of conduct for the individuals
who want to be designated as profession-
als. There are certainly other elements,
but these fundamental prerequisites 
have presented significant challenges 
to those attempting to make mediation 
a profession.

Just defining the term “mediation”
has been elusive. There is general 

agreement that mediation is a confidential4
process, where the individual(s) manag-
ing the process (mediators) are impartial,
and that mediation is based on partici-
pant self-determination. Impartiality, al-
though generally accepted, is beginning
to slowly erode with the introduction of
the concept of a “mediator’s proposal,”5

along with other variations to the process,
where the mediator’s opinion is offered.6

These relatively recent changes to
the historic and fundamental definition
of mediation have created confusion for
many using the process for the first time.
Are these changes making mediation look
more like a settlement conference, neu-
tral evaluation, or is another new dispute
resolution process evolving? Also, 
if the parties know in advance that the
mediator is prone to making a recom-
mendation, then the parties are actually
less likely to prepare or actively partici-
pate in the process. These issues weigh
down the process of making mediation a
profession.

Other areas of discussion include:
competence and experience of the medi-
ator, ethics, and fees. Florida has identi-
fied and defined five mediation case
types, and created separate rules, training
and experience standards, policies and
procedures for each.7 In addition, Florida
not only created a credentialing process
for all categories of court-connected me-
diators, but also developed specific
course topics and time frames for some
subjects, such as ethics and mediation
statutes. Standards and qualifications
were developed for its mediation trainers,
depending on the case type being taught:
civil, family, community and appellate.

Differing state requirements

At present there is a wide spectrum
of training requirements; however, the
majority of states require 40 hours of me-
diation training.8 Maine has the highest
training requirement for civil and family
mediators: 100 hours of specialized train-
ing. Ohio, Mississippi and Missouri have
some of the lowest training requirements:
12, 14 and 16 hours respectively.9 There
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are a handful of states10 that require 30
hours. Not only is there no consistent
standard for topics included in a course,
or teaching methods, including roleplay
time, but also there is only one state,
Arkansas, that requires taking an exam.11

Even developing a universal ethical
standard of practice has been hard to pin
down. In some states there is no unifor-
mity within their own court-connected
mediation programs. If mediation pro-
grams have established ethical standards,
there can also be differences between me-
diator ethical requirements and those of
another profession. For example, lawyers,
CPAs, social workers, and other profes-
sionals who may also mediate, may find
conflicts between the various ethical
guidelines.

It is not unusual for the topic of com-
pensation to be linked with ethics. For ex-
ample, it is unethical for a mediator to
take a percentage of the amount in dis-
pute or of the settlement for the fee. Fees
must not be based on whether a case set-
tles. Some courts require a certain num-
ber of hours to be mediated pro bono or
they may set the mediator’s fee, while
other courts may allow the mediator to
determine the fee. Not all courts or other
entities providing mediation services re-
quire advanced disclosure of fees, cancel-
lation policies or related financial issues.

Management of mediators

Even if everyone could agree on me-
diator qualifications, definitions, etc.,
there still is no agreement on who man-
ages or monitors the process or the prac-
titioners: state, court or non-profit. Not
only are there divergent views on what
entity should manage mediators, but also,
whether the process would be based on
actual observation and investigation, or
on the “self-reporting” model.12

Most community-based mediation
programs have addressed all of the
above-mentioned elements, and have 
detailed policies and procedures for the
management or regulation of its media-
tors. Courts, both state and federal, with

mediation programs have dealt to varying
degrees with most of these issues as well.
Although there is no uniformity, a signifi-
cant number of courts have policies and
procedures in place to define and regu-
late their mediators and the process.13

Some states have mediation programs
managed by a governmental branch, such
as a court.14 In other states, non-profits,
such as local mediation or bar associa-
tions, manage the credentialing process.15

The biggest gap is associated with
those mediators in private practice.
Again, Florida has established standards
for mediators handling court-connected
cases. Although anyone in Florida may
call him/herself a “mediator,” they cannot
use the term “certified mediator.”  With-
out the specific designation of “certified”
a person would be hard pressed to find
work as a mediator. The Florida DRC16

has expended significant effort and re-
sources to educate the public regarding
mediator qualifications and competency.

Several states, such as Texas, 
have a “credentialing” program 
for mediators. Texas Mediation Creden-
tialing Association’s (TMCA) stated goals
are to promote public confidence in the
mediation process, protect the consumer
through a grievance procedure and fur-
ther the process through annual educa-
tion programs for its mediators. A major
issue associated with these types of pro-
grams – they are not state or court regu-
lated. As with TMCA, most are typically
managed by a non-profit and credential-
ing is voluntary. Unlike the legal, 
medical, psychological or other true 
professions, mediators have no 
universal regulatory entity monitoring
the practitioners.

Existing elements

The Uniform Law Commission, fol-
lowing years of discussion and hearings
throughout the U.S., developed the Uni-
form Mediation Act in 2001. Approxi-
mately 25 percent of the states17 and the
District of Columbia have ratified the
UMA and another five states are still 

evaluating adoption of the statute. Seven
more states, including Florida, have cre-
ated their own, but similar legislation. Al-
though there are no statewide mediation
statutes for general civil cases in most
states, a few have enacted statewide rules
for mediating issues relating to family
matters.18

According to distinguished arbitrator
and mediator, Harry Mazadoorian, the
time might be right to once again explore
uniform regulations associated with medi-
ation. He bases his thoughts on the re-
cent and rapid adoption by twenty states
of the Revised Uniform Arbitration Act
and suggests that the Uniform Mediation
Act deserves a second look.19 Although
the article focuses on the situation in his
home state, the issues facing Connecticut
are universal.

The UMA emphasizes three primary
elements: confidentiality of the process,
encouraging party participation in the
mediation process, and establishing “in-
tegrity of the mediation process.” The act
was intended to apply to courts as well as
to individuals in private practice. The
UMA does not establish specific require-
ments for mediation training. “Peer me-
diation” programs were specifically
excluded from the act, since most have
long-established policies and procedures
regarding the process and mediation
competency. 

As mentioned previously, the Model
Standards of Conduct for Mediators were
designed to serve as the ethical guide-
lines for all mediators, no matter their
area of practice. It addresses three pri-
mary goals: “to guide the conduct of 
mediators, to inform the mediating 
parties, and to promote public confi-
dence in mediation” process.20

Need for and resistance to a
profession

Clearly there is a need for establish-
ing competency and ethical standards for
mediators and defining mediation-re-
lated terminology – why else would a
large number of mediation trainers tell
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people who have taken their courses that
the students are “certified”? In fact, the
student has only gotten a piece of paper,
stating they took a course that was not ap-
proved by a credentialing entity – they
got a certificate!

With courts referring or even man-
dating that disputants participate in me-
diation, some fundamental standards
could reduce resistance. Mediation is a
primary case management mechanism
that reduces the number of cases going to
trial. Mediation programs are found in
most small claims, trial and many appel-
late courts. Florida is a “mandated medi-
ation” state, requiring that all litigants in
civil cases attempt to resolve their differ-
ences through mediation before a court
date will be provided.

According to Steve Erickson, in his ar-
ticle, The Time Is Now, most credentialing
entities, including bar associations, focus
on individuals who are already members of
their organization.21 Some have pointed
out that often courts and related entities
blur the lines or do not make clear 
distinctions between mediation and other
ADR processes, such as Early Neutral Eval-
uation and settlement conferences.

A wide disparity exists regarding me-
diator training requirements, not only
among states, but also within states. Some
individuals claim to be mediators based
on experience from another profession.
In some instances they are lawyers or re-
tired judges who have not taken any spe-
cific mediator training. The skill sets for
other professions are not the same as
those of a mediator. A credential in one
profession does not qualify an individual
for another profession. Florida’s rules
prohibit linking a former profession to
the title of “certified mediator.”22

Historically, regionalism has been a
major obstacle to establishing agreement
on the fundamental elements necessary
for creating a mediation profession. Dur-
ing the initial drafting of the UMA, de-
termining specific training requirements
for mediators was widely debated. Each
state, court, mediation or bar association 

felt that their existing requirements were
appropriate. That is the primary reason
the UMA does not address specific train-
ing requirements.

In addition, for those already medi-
ating, especially those in private practice,
there is a concern regarding their ability
to qualify if new or more stringent re-
quirements are established for training or
continuing education. Florida faced this
same resistance nearly 35 years ago, and
yet was able to overcome the resistance by
placing the public interests above all oth-
ers.

Conclusion

Without some agreement on the
need for certification; who sets the stan-
dards; what mediator proficiency and
skills are necessary, which recognize the
differences in practice areas and drives
the need for different standards; what en-
tity conducts periodic reviews and has the
authority to remove an unqualified medi-
ator, etc., the word “profession” is not
valid. In fact, the term may even be mis-
leading when associated with mediation.
Using the word “certified” or implying a
credential, when there is no legitimate
forum to regulate mediators, especially
those in private practice, is also disingen-
uous. If there are “certified” personal
trainers, irrigation installers and dog 
care providers, then how can states,
courts and mediators resist developing a
legitimate credentialing process, so that
mediation can finally become a true 
profession? 
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