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Habitability cases in California allow
renters to recover damages for, among
other things, constructive eviction, personal
injury, tenant harassment, and overpay-
ment of rent. In jurisdictions with rent ordi-
nances that allow for treble damages, such
as Berkeley, Oakland and San Francisco,
the monetary recovery for renters can be
substantial. However, for any habitability
case to be successfully prosecuted, the right
experts must be retained. 

As with any litigation, there is a dif-
ference between consulting and testifying
experts. In habitability cases, consulting
experts can be used to help determine 
if habitability defects exist in a renter’s
unit. For example, in cases of water dam-
age, it is prudent to secure the services of
an environmental consultant to deter-
mine if mold, mildew or other biological
contaminants are present. If so, and the
landlord refuses to remediate, this can
help justify a tenant in abandoning her
rent-controlled unit and to seek damages
for constructive eviction. Testifying 

experts can also use the results of any
testing performed by consulting experts
to provide opinions on the condition of a
unit and/or the failure of the landlord to
act appropriately to fix the problem. 

Constructive eviction most often oc-
curs when a landlord does not perform
necessary repairs or maintenance and al-
lows substandard conditions to exist in
breach of the warranty of habitability or
quiet enjoyment of the premises. If a 
tenant is ousted from a long-term rent-
controlled unit under these circum-
stances, a major element of damages is
the future “loss of use” of a rent-controlled
apartment. This article describes the
types of experts typically used to ensure
our clients are provided with the compen-
sation they deserve. 

Construction expert

In California, building owners are re-
sponsible for repairing conditions that se-
riously affect the habitability of any
tenant’s unit. A warranty of habitability 
is implied in every residential rental con-
tract. This is a promise by the landlord 
to obey housing and health laws and to

keep the property safe, sanitary, decent,
and fit for the purposes for which it was
rented. (Green v. Superior Court (1974) 
10 Cal.3d 616.) Moreover, a tenant may
sue in tort for defective conditions in a
residential dwelling. The covenant of
quiet enjoyment is also implied in every
residential rental contact. (See Cal. Civ.
Code Ann. § 1927.) Landlords have a duty
to provide tenants with the full, free and
beneficial use of their units, as well as
peaceful possession and enjoyment
thereof. This duty, “is a given.” (Andrews v.
Mobile Aire Estates (2005) 125 Cal.App.4th
578, 580.) A landlord’s failure to rent a
habitable unit will deprive their tenants of
the full and beneficial use as well as the
enjoyment of the Premises.

For issues related to uninhabitable
units, it is necessary to retain a general
contractor expert with experience in the
full range of construction. Ideally, the ex-
pert will have extensive experience with
full on-site construction management and
development. They should be effective at
scheduling, monitoring, and inspecting
all construction work from start to finish,
encompassing mechanics, logistics, 
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customer relations, and economics. It is
also helpful for the expert to have worked
with architects, engineers, developers,
bankers, contractors, inspectors, city offi-
cials, and designers on sophisticated and
complex projects. 

The general substance of a construc-
tion expert’s testimony will concern 
the nature and the extent of the un-
tenantable conditions within the Plain-
tiffs’ unit. They should be able to opine
on the failure to meet industry standards
in maintaining and repairing defective
conditions at the premises; the cause and
extent of the poor hygienic conditions in
Plaintiffs’ rental unit; the conditions
within the subject property and whether
such conditions breached the implied
warranty of habitability, were substan-
dard, untenantable, constituted a health
risk to the Plaintiffs, and/or violated the
Health & Safety Code and Civil Code
provisions. 

Industrial hygienist expert

Many of the tenants we represent have
experienced prolonged periods of water in-
trusion resulting in the proliferation of bio-
logical contaminants. In such cases, an
expert industrial hygienist should be re-
tained to provide testimony regarding in-
door air contaminants including mold,
dust mites, and other organic, inorganic
and biological contaminants. An expert in-
dustrial hygienist can also be utilized to tes-
tify concerning the various causes and
sources of mold and organism growth, as
well as the location and extent of any such
mold or organisms that may be present in
the subject property. An expert industrial
hygienist can also testify about and com-
ment upon the opinions of other consult-
ing and expert witnesses. 

Ideally, the expert will be a Certified
Industrial Hygienist by the American
Board of Industrial Hygiene. We retain en-
vironmental experts with trial experience
and masters-level education. 

In many mold exposure cases, the
landlord or tenant contracted with a mold
testing company that uses technicians with

a variety of lower level credentials and ex-
perience. That caliber of environmental
testing is affordable and allows tenants to
make more informed decisions about
whether it is safe to occupy a unit. It also
gives landlords an idea of how much work
is necessary to make the unit safe. While
such technicians may be competent to col-
lect samples, they lack the pedigree to tes-
tify authoritatively about the findings and
generally make weak experts. 

Also, there is a risk that low-cost field
technicians will skew results to favor the
landlord or property manager that hired
them. It is easy to skew a test by simply
not shutting all windows and doors for 
12 hours before the sample collection. 
We have also seen “clearance” tests where
air scrubbers are run for a few days,
turned off, and a sample collection is
taken. Such a collection practice will in-
evitably result in a passing test, regardless
of whether the environmental issue was
addressed properly. 

As with the contractor expert, the ex-
pert industrial hygienist should, wherever
possible, inspect and test the subject prop-
erty before the tenant(s) vacate the unit. In
cases of constructive eviction, counsel
should always serve a notice of inspection
to have the industrial hygienist and con-
tractor expert determine what work was
subsequently done to remediate the unit.
By doing so, they can help show the prop-
erty owner(s) and their agents had the abil-
ity to fix the problems that caused the
tenants to vacate. 

Property management expert

In many of the habitability cases pros-
ecuted by our firm, the property owner(s)
and property management companies that
act as their agents, fail to do the mainte-
nance and remediation work necessary to
keep the subject property habitable. Often,
there is a tension between the owner who
funds repairs and the manager who hires
contractors and supervises the repair
process. We see cases where a property
management company recommends re-
pairs using licensed contractors or mold 

remediators, only to have those recommen-
dations ignored by the owners, who prefer
to cut corners. Under such circumstances, a
property management company may try to
placate both the tenant and owner. When a
management company assumes the duty of
running interference for a negligent owner
who refuses to fund proper repairs or pay
statutory relocation fees, there may be lia-
bility outside of the indemnification clauses
typically found in property management
contracts. To demonstrate that owners or
their agents have fallen below the standard
of care, we often retain a property manage-
ment expert.

California Civil Code section 1714,
subdivision (a) states: “Everyone is re-
sponsible, not only for the result of his or
her willful acts, but also for an injury oc-
casioned to another by his or her want of
ordinary care or skill in the management
of his or her property or person, except
so far as the latter has, willfully or by want
of ordinary care, brought the injury upon
himself or herself.” By reason of the land-
lord-tenant relationship, property owners
owe their tenants the duty to provide
them with legal, tenantable housing, fit
for human occupancy; the duty to refrain
from interfering with the tenants’ full use
and quiet enjoyment of their rented resi-
dences; and the duty to comply with all
applicable state and local laws governing
Plaintiffs’ rights as a tenant. 

The general substance of the prop-
erty management expert’s testimony
concerns the relevant violations of local
and state housing codes; the standard of
care for property owners and managers
with respect to owning and maintaining
residential rent controlled property in
San Francisco; standards for responding
to tenant complaints; and standards for
reducing rent concomitant with a reduc-
tion in services under California and
San Francisco code. The property man-
agement expert will also generally tes-
tify in their capacity as an expert in the
application of the applicable residential
rent ordinance, specifically, as well as
with respect to the above subjects.
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Appraisal expert

If a tenant is ousted from a long-
term rent-controlled unit under these 
circumstances, a major element of dam-
ages is the future “loss of use” of a rent-
controlled apartment. “The damages
recoverable for wrongful eviction, actual
or constructive, include whatever
amounts are necessary to compensate the
tenant for the detriment proximately
caused by the eviction or likely to result
therefrom.” (Stoiber v. Honeychuck (1980)
101 Cal.App.3d 903, 926.) 

It is axiomatic under California law
that a Plaintiff ’s loss-of-use damages are
“measured by the difference between
market value and the rent-controlled rate
of the subject premises” for the period
the Plaintiff would have continued living
there. (Castillo v. Friedman (1987) 197
Cal.App.3d Supp. 6, 20-21.) The rental
value of real property is its fair rental
value in the open market when offered
under ordinary circumstances. (Id. at 20.)
General damages recoverable for wrong-
ful eviction include the present cash value
of the lost future possessory interest in
the rent-controlled apartment. (Beeman v.
Burling (1990) 216 Cal.App.3d 1586,
1600.)

To determine the fair rental value of
an abandoned unit, it is essential to have
an expert residential real estate appraiser
specializing in residential real estate. The
expert should be able to provide testi-
mony regarding the value of the disparity
between the controlled and market rent
for the subject premises. They should also
be able to provide testimony as to the
likely duration of the Plaintiffs’ tenancy at
the subject premises but for their vacating
due to the tenant harassment and Defen-
dant’s endeavor to recover possession.

Medical causation expert

In many cases, tenants suffer from
medical issues such as breathing prob-
lems and headaches associated with expo-
sure to mold, mildew, dust mites, and
other biological contaminants. The med-
ical expert’s testimony should concern the

nature and extent of the injuries to the
plaintiffs, their illnesses and symptoms sus-
tained as a result of living in the subject
property. The medical expert should also
be able to opine as to causation between
Plaintiffs’ injuries, illnesses and symptoms
and plaintiffs’ exposure to airborne and
surface contaminants within the subject
premises, including related vectors such as
dust mites. 

The medical expert should be able to
provide testimony as to plaintiffs’ treat-
ment and prognosis with other medical
providers and causation between plaintiffs’
exposure to contaminants in the subject
property and the need for past and future
medical treatment and future medical
monitoring; the exacerbation or increase in
plaintiffs’ injuries, illnesses, symptoms,
and/or susceptibility to future illnesses as a
result of residing within the subject prop-
erty. By providing such testimony, the med-
ical expert will help support the plaintiffs’
claim for personal injury, which can further
increase the recoverable damages. 

A side note about carbon
monoxide poisoning

With the onset of cool winter weather,
we are seeing an uptick in carbon monox-
ide exposure cases. This is a significant
problem in Northern California. Many
residential dwellings in the Bay Area are
heated by wall-mounted gas heaters that
are centrally located and meant to serve
the entire apartment. These heaters need
to be run at their maximum level for ex-
tended periods to heat the unit. Such
heaters tend to be old and poorly serv-
iced. Often, handymen install or service
them instead of licensed heating and
cooling professionals, which can be a
recipe for disaster. If the heater is not
combusting or venting properly, carbon
monoxide containing exhaust fumes can
seep into a dwelling and build up. Al-
though carbon monoxide detectors are
now mandatory, many residential units
still lack them.

Symptoms of carbon monoxide poi-
soning range from headaches, nausea,
vomiting, altered mental states and even

coma. These symptoms tend to clear when
an affected person spends time away from
the source of exposure. Carbon monoxide
poisoning can cause brain damage and
miscarriage or birth defects. Pregnant
women are especially at risk if they reduce
their activity in the third trimester and
spend more time at home near a carbon
monoxide source.

Typically, a tenant will eventually sus-
pect that there is a problem and call the
gas company, which inspects and measures
an appliance for carbon monoxide. Never-
theless, experts are crucial in successfully
prosecuting this type of case. Expert testi-
mony from heating specialists will be nec-
essary to opine on the cause and duration
of the problem. Medical experts such as
neurologists, or fetal medicine specialists (if
miscarriage or birth defect is suspected)
are necessary to link the symptoms and
harm to the exposure. A property manage-
ment expert will also be helpful to opine
on the best practices for maintenance, in-
stallation, inspection of gas appliances and
carbon monoxide detectors. Carbon
monoxide exposure is serious and deadly
and completely avoidable. Advise friends,
family, or clients to have the gas company
inspect their appliance if they suspect that
they are being exposed. 

Conclusion

A unit is uninhabitable if it violates
California Civil Code section 1941 
and Health and Safety Code section
17920.3. The California Supreme Court
has explicitly held that tenants are enti-
tled to a jury instruction based on the
relevant standards as set forth in Civil
Code section 1941.1, defining an “Un-
tenable Dwelling” as one that is 
substantially lacking certain affirmative
standard characteristics. (See Knight v.
Hallsthammar (1981) 29 Cal.3d 46, 59,
fn.10.) 

As tenant rights attorneys, we have
unfortunately seen innumerable exam-
ples of landlords flagrantly neglecting
their responsibilities to provide habitable
housing. The result is often that their 
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tenants are forced to leave, which allows
the landlord to raise the rent to the cur-
rent highly inflated and largely unafford-
able market value. Securing the services
of the experts described above is neces-
sary to help establish that a landlord and
their agents failed to provide habitable
housing. 

Joshua C. Ezrin is a
Supervising Attorney at Lif-
schitz, Ezrin, Darsky &
Alioto (the “LEDA Law
Firm”), focusing on ten-
ants who are construc-
tively evicted. Mr. Ezrin
received a Bachelor of Arts
with honors in Sociology
from the University of California at Santa
Cruz in 1995, where he developed a passion

for fighting injustice. Mr. Ezrin received a
Juris Doctor from the University of San Fran-
cisco School of Law in 2001, with an empha-
sis in criminal and employment law. During
law school, Mr. Ezrin clerked with 
the San Francisco Public Defender and the
Federal Public Defender, and participated in
the USF criminal law clinic, where he repre-
sented low-income individuals without access
to legal counsel. Upon admission to the bar,
first of all Mr. Ezrin began his practice at the
Alameda County Public Defender’s Office,
where he gained extensive and invaluable 
litigation experience representing indigent in-
dividuals facing criminal prosecution. There-
after, Mr. Ezrin further developed his 
litigation skills at a nationally recognized
Plaintiffs’ law firm in San Francisco, where he
focused his practice on employment, personal
injury, mass tort and class action litigation.

Aaron H. Darsky
began his legal career at
Schubert & Reed, LLP, 
consequently representing
plaintiffs in shareholder de-
rivative actions and con-
sumer, antitrust, securities
fraud, multi-level marketing
fraud and shareholder mi-
nority rights class actions. Aaron began litigat-
ing habitability cases with Eric Lifschitz in
2009. He is now a partner at LEDA Law.
Aaron received his juris doctorate with a cer-
tificate of specialization in litigation from
Golden Gate University School of Law. He
earned a bachelor of arts degree from Michi-
gan State University College of Business. 

Copyright © 2019 by the author.
For reprint permission, contact the publisher: www.plaintiffmagazine.com 4

www.plaintiffmagazine.com

MARCH 2019

Ezrin

Darsky

�


