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Enforcing your 998 settiement

By JOHN KELLEY

Most litigated disputes eventually
settle. Given that reality, a savvy litigator
will negotiate the best possible settle-
ment and position her client to enforce
the settlement quickly and completely,
should the other side renege on the
deal.

California has long favored settle-
ment agreements as a matter of public
policy.! “Not only will such agreements. .

. be sustained by the courts, but they are
highly favored as productive of peace
and goodwill in the community, and re-
ducing the expense and persistency of
litigation.”? To further this policy, the
Legislature has enacted statutes in-
tended to encourage settlement, as well
as statutes intended to streamline en-
forcement of settlement agreements.
Notwithstanding the common public
policy objectives underlying some of
these statutes, however, inconsistencies
in statutory wording and interpretation

may lead to unexpected — and some-
times unfortunate — results. Two such
statutes are California Civil Procedure
Code section 998, which encourages rea-
sonable settlements, and section 664.6,
which facilitates their summary enforce-
ment. An attorney who has strictly com-
plied with section 998 may be surprised
to discover that summary enforcement of
the settlement pursuant to section 664.6
is unavailable. One can avoid this unfor-
tunate result by taking a few more steps
in crafting section 998 offers.
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Section 998 offers to
compromise

Pursuant to section 998, any party
may make an offer in writing to allow
judgment to be taken or an award to be
entered in accordance with the terms and
conditions stated at that time.? To meet
the statutory requirements, the offer
must: (1) be in writing; (2) state the terms
and conditions of the proposed judge-
ment or award; and (3) contain a provi-
sion allowing the offeree to accept by
signing a statement to that effect.*

“If the offer is accepted, the offer with
proof of acceptance shall be filed and the
clerk or the judge shall enter judgment
accordingly.” If the offer is not accepted
within 30 days after service or by com-
mencement of trial (whichever occurs
first), it is deemed withdrawn and cannot
be given in evidence at trial.®

Section 998 is intended to encourage
settlement before trial or arbitration, by
penalizing a party who fails to accept a
reasonable settlement offer.” The statute
provides “a strong financial disincentive
to a party — whether it be a plaintiff or
a defendant — who fails to achieve a better
result than that party could have achieved
by accepting his or her opponent’s settle-
ment offer. (This is the stick. The carrot is
that by awarding costs to the putative set-
tler the statute provides a financial incen-
tive to make reasonable settlement
offers.).”8 A party that recovers no more
than the amount of the section 998 offer
at trial or arbitration faces significant fi-
nancial penalties, including substantial
attorneys’ fees if such fees are recoverable
pursuant to contract or statute.

The Legislature enacted section 998
in 1971; since then, it has amended the
statute nine times, most recently in 2015.
The 1000+ published and unpublished
appellate decisions referencing section
998 are ample evidence of its widespread
use. While section 998 offers remain most
common in personal injury cases, attor-
neys are increasingly employing them in
an effort to resolve business and other
commercial disputes.

Unfortunately, while section 998 en-
courages parties to make and/or accept
reasonable settlement offers, it lacks any
mechanism for resolving disputes over
the terms or binding effect of settlements.
Nor does it provide any authority for the
trial court to enforce — or even retain ju-
risdiction to enforce — the settlement
terms.

Settlement enforcement
pursuant to section 664.6

Before 1981, California appellate
courts disagreed about the proper means
of enforcing settlement agreements in
pending litigation.® Under the dominant
line of authority, parties could enforce
settlement agreements only by a motion
for summary judgment, a separate suit in
equity, or an amendment to the plead-
ings.!® This view was based on the prem-
ise that motions to enforce settlements
—which were based on facts outside the
pleadings —must be treated as motions
for summary judgment, to be granted
only if all of the papers submitted showed
there was no triable issue of fact.!' A sec-
ond line of authority permitted motions
to enforce settlements based on facts out-
side the pleadings, so long as the fact of
settlement and the settlement terms were
not subject to reasonable dispute.!?
Courts following this approach consid-
ered the statutory means of enforcing set-
tlements inadequate, and determined
that courts must be able to enforce settle-
ments as a means of controlling court
proceedings and protecting the parties’
interests.!

The Legislature’s enactment of
section 664.6 resolved this conflict by au-
thorizing a summary, expedited settle-
ment enforcement procedure, should
certain procedural requirements be met.
“If parties to pending litigation stipulate,
in a writing signed by the parties outside
the presence of the court or orally before
the court, for settlement of the case, or
part thereof, the court, upon motion, may
enter judgment pursuant to the terms of
the settlement.”!* Further, “[i]f requested
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by the parties, the court may retain juris-
diction over the parties to enforce the set-
tlement until performance in full of the
terms of the settlement.”!?

Once section 664.6 went into effect,
the courts of appeal began reaching con-
flicting conclusions regarding the mean-
ing of “parties” in the statute. The first
appellate court to interpret the term con-
cluded that it included both the litigants
and their attorneys.!® In that case, the
parties’ attorneys had reached a settle-
ment at a judicially supervised settlement
conference, then placed the settlement
terms on the record in court. When the
plaintiff — who had not been present at
the proceedings — refused to sign the set-
tlement release, the trial court granted
the defendant’s motion under section
664.6 to compel enforcement of the set-
tlement. In rejecting the plaintiff’s con-
tention on appeal that the settlement was
unenforceable because she had not per-
sonally agreed to it, the appellate court
pointed to the statute governing sum-
mary judgments as an example of provi-
sions in the Code of Civil Procedure that
employ the term “party” but nevertheless
are generally understood to include the
litigant’s attorney of record.!” There-after,
another appellate court came to the op-
posite conclusion, holding that the settle-
ment stipulation must be signed by the
litigants themselves, not solely by their at-
torneys, to be enforceable under section
664.6.1%

The California Supreme Court re-
solved this conflict in 1995 in Levy v. Supe-
rior Court (Golant), concluding that the
term “parties” in section 664.6 refers only
to the parties themselves.!* While ac-
knowledging that courts frequently inter-
pret the term “party” in a number of civil
procedure statutes to include the litigants’
attorneys, the Court observed that, in
other statutes, the term “party” means the
litigant only.?’ In Levy, an attorney-client
fee dispute, the litigants’ counsel had
agreed to settlement terms in writing,
but the attorney litigant thereafter
refused to execute the formal settlement
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agreement.?! The Court explained that,
when “the subject of the statute may affect
the substantial rights of the litigants
themselves, the term ‘party’ literally
means the party litigant, not the litigant’s
attorney.”?? The Court distinguished be-
tween actions of counsel that are “inciden-
tal to the management of a lawsuit, such
as making or opposing motions, seeking
continuances, or conducting discovery,”
and actions that affect a litigant’s substan-
tial rights, such as settlement.?® The
Court considered settlement “such a seri-
ous step that it requires the client’s knowl-
edge and express consent.”?*

In justifying its narrow interpretation
of the term “party” in section 664.6, the
Levy Court explained that requiring par-
ties to stipulate in writing or orally before
the court —i.e., their “direct participa-
tion” — tends to ensure that the settle-
ment results from mature reflection and
deliberate assent, protects litigants
against hasty and improvident settlement
agreements by impressing upon them the
seriousness and finality of the decision to
settle, and minimizes the possibility of
conflicting interpretations of the settle-
ment terms.? The Court also posited
that the stipulation requirement protects
parties from impairment of their substan-
tial rights without their knowledge and
consent.?® Because the litigant had not
signed the settlement agreement, the
Court concluded that summary settle-
ment enforcement pursuant to section
664.6 was unavailable.?’

Since Levy, a number of appellate
courts have applied its reasoning to fur-
ther limit enforcement of settlements
pursuant to section 664.6. Summary en-
forcement is unavailable where the liti-
gant’s attorney orally agreed to the
settlement terms in court, but the litigant
never acknowledged the settlement on
the record.?® It is unavailable if either the
party seeking enforcement or the party
against whom the settlement agreement
is sought to be enforced has not signed

the settlement agreement.?? It is unavail-
able where the settlement agreement is
drafted to be signed by only one party,
and another party simply adds its signa-
ture, ad hoc, thereafter.** In multi-party
actions, summary enforcement is avail-
able only if all parties have consented to
the settlement terms, either orally in
court or by personally executing the set-
tlement agreement.?!

The disconnect hetween
sections 998 and 664.6

Certainly, the decision to settle is a
critical step in litigation, which should re-
sult from “mature reflection and deliberate
assent.” Litigants should be protected
from “hasty and improvident settlement
agreements” and should understand and
appreciate the “seriousness and finality of
the decision to settle.” Given these basic
premises and California’s strong public
policy favoring settlements, one would as-
sume that sections 998 and 664.6 work to-
gether, hand in glove, to further public
policy. But such is not the case. In fact, by
following section 998’s requirements assid-
uously, an offeror’s attorney will prevent
any summary settlement enforcement pur-
suant to section 664.6!

“Any acceptance of [a section 998]
offer, whether made on the document
containing the offer or on a separate doc-
ument of acceptance, shall be in writing
and shall be signed by counsel for the accept-
ing party or, if not represented by counsel,
by the accepting party.”*? Thus, where a
section 998 settlement offer provides for
signature only by the offeree’s attorney,
the 998 acceptance fails Levy’s require-
ment that the litigant sign the settlement
agreement. Moreover, customarily only
an offeror’s attorney signs a section 998
offer; this practice runs afoul of section
664.6 jurisprudence providing that each

settling party must have signed the settle-

ment agreement.** Thus, if only the of-
feree’s attorney signs the section 998
acceptance, a summary judgment motion,
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a separate suit in equity, or an amend-
ment of the pleadings will be necessary to
enforce the resulting settlement.

Position your 998 settlement
for summary enforcement

Notwithstanding the inconsistencies
between the two statutes, attorneys may
take a few relatively simple steps to posi-
tion a section 998 settlement for sum-
mary enforcement. First, the offeror’s
attorney should draft the section 998
offer to include a signature block for the
offeror, and should obtain the offeror’s
signature on the offer before serving it;
that way, should the offeree accept the
offer and promptly file the acceptance
with the court, the filed document will in-
clude the offeror’s signature. Second, the
offeror’s attorney should draft the section
998 offer to include signature blocks both
for the offeree and the offeree’s attorney.
Finally, because nothing in section 998 re-
quires a represented party to sign the ac-
ceptance, the offeror’s attorney should
make the offeree’s signature on the 998
acceptance document one of the explicit
“terms and conditions” of the offer. Given
the current state of section 998 jurispru-
dence, a simple signature requirement is
unlikely to prevent the offeror from reap-
ing the cost-shifting benefits of section
998, should the offeree allow the offer to
expire and later fail to achieve as favor-
able a result at trial.3

John Kelley is a
partner at Niesar &
Vestal LLP in San
Francisco, where his
practice includes business
and commercial disputes,
consumer fraud,
wtellectual property,
personal injury and
employment claims. He also provides
counseling to clients regarding business
Sformation, intellectual property and
employment issues.
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