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Improved client preparation leads
to better money negotiations
in mediation

By DOuUG DEVRIES

The premise of this article, based on
the author’s more than 40 years of expe-
rience dealing with such matters, is that
the mediation process and its participants
are better served when attorneys, both
plaintiff and defense, devote specific at-
tention to preparing the client for negoti-
ation in advance of the mediation. When
such preparation is undertaken, both the
mediation process and the substance of
the negotiation are better facilitated and

the experience of all involved is generally
enhanced.

Mediation is a complex human activ-
ity occurring, as it does, during unre-
solved disputes, usually under significant
personal stress and, not infrequently, with
relatively high stakes at play. As a matter
of course in litigation, the primary focus
of attorneys is on the facts, the law and
the evidence associated with the dispute.
Mediation, however, does not involve a
process aimed at resolving those aspects
of disputes; it cannot and does not serve
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to decide factual disputes, rule on evi-
dence or resolve legal issues. Instead, me-
diation is intended to be a confidential
respite from the adversarial attempts to
resolve such matters in order to allow the
parties to negotiate and hopefully focus
on and achieve resolution of the dispute
by mutual agreement.

In order to maximize the effective-
ness of the mediation process, attorneys
are well-advised to turn their attention
from winning (or losing) the dispute at
all costs to reasonably and realistically
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assessing risks and the prospects for a set-
tlement that serves the best interests of
their clients (and themselves). Attorneys
who hope to make the best use of

the mediation process should include
interactive preparatory work with their
client aimed at laying the foundation for
a meaningful and hopefully productive
negotiation.

Before considering how attorneys
can best prepare their clients (and them-
selves) for participation in mediation, it
should be noted that effective counsel
come in many types. Obviously, in litiga-
tion there are plaintiff attorneys and de-
fense attorneys who play different roles in
significantly different frames of reference
and client interactions. Beyond such obvi-
ous differences, there is the important
matter of individual style or technique.
There is no one-size-fits-all way for an at-
torney to litigate a case. By analogy,
artists Rembrandt and Picasso achieved
artistic greatness utilizing markedly dif-
ferent styles. Likewise, some attorneys
may be highly detailed and legalistic in
their approach and others may be highly
generalized and intuitive in their ap-
proach, and both can be effective.

With this notion in mind, the ap-
proaches discussed in this article can be
modified or qualified by the highly vari-
able realities of attorney style and tech-
nique as well as the circumstances of a
case. This article assumes, however, that
the participating attorney, regardless of
style, has, at a minimum, a genuine inter-
est in preparing their client for negotia-
tion and in participating meaningfully in
the mediation process; without such in-
terest, an attorney may well undermine
the process and engender a failed negoti-
ation.

Negotiated settlements between liti-
gants rarely result from one side capitu-
lating to the other on the merits of the
dispute. Parties tend to hold firm and ad-
here to their stated positions through-
out the negotiation right to the end.

Likewise, parties tend to act and make de-
cisions in furtherance of their own self-in-
terest, neither acknowledging nor
conceding to the opposing party’s inter-
ests. One should anticipate at the outset
that a successful litigation-related money
negotiation in mediation will come down
to an attorney and their client having to
make a predictably difficult endpoint de-
cision that involves compromise to one
degree or another. In the final analysis,
such compromise is best assessed not in
terms of whether it represents a win or a
loss, but rather in terms of whether it rea-
sonably and realistically serves one’s own
self-interest under the circumstances. The
approach to client preparation suggested
below is aimed at helping to put the
client and their attorney in the best
position to accomplish this objective.

Gain a deeper understanding
of the client

While this discussion applies prima-
rily to clients who are plaintiffs in litiga-
tion, it will also apply in some significant
respects to the defense as well. Obviously,
individual defendant parties can be in-
volved, but even when insurance compa-
nies or other business entities are
involved, it is individuals associated with
those entities that determine settlement
authority and strategy, actively participate
in the negotiations and are instrumental
in making the ultimate decisions that
produce success or failure in mediation.
While the relationship between defense
counsel and these persons is different
than that between plaintiffs and their at-
torneys, both relationships share many
similarities associated with human inter-
action and decision-making.

In the litigation context, it is under-
standable that attorney preparation fo-
cuses primarily on gaining an
understanding of the client’s legal rights
and interests, their losses and damages,
and the appropriate remedies or defenses
available. However, none of that informa-
tion informs an attorney about who their
client really is when it comes to partici-
pating in activities relating to negotiation
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and settlement. To gain a deeper and
more relevant understanding of the true
nature of the client, the attorney has to
spend more time with the client dis-
cussing things other than the case itself.

For instance, the attorney should ex-
plore and gain understanding about how
the client perceives and deals with the
idea of compromise, how the client re-
ceives and processes information (includ-
ing negative or adverse information) and
how the client analyzes options and
makes decisions. In this regard, is the
client a linear or non-linear thinker?

A linear thinker tends to be solution
oriented; they identify problems, efficiently
accumulate and organize information and
move linearly to selecting and imple-
menting a solution. This approach gener-
ally squares with the way attorneys and
mediators tend to move through the ne-
gotiation process toward agreement and
resolution.

Non-linear thinkers, on the other
hand, tend to be problem oriented; while
they identify problems and accumulate
information, they tend to seek out as
many alternative options as they can and
then have difficulty moving to selection
of a solution (e.g., procrastination).
When pressed to select a single solution
and make a final decision, they may offer
resistance and have difficulty with clo-
sure. Such a trait, if not identified and
addressed in advance, can provide an im-
pediment to achieving a settlement.

Howr the client processes
information

How does the client process informa-
tion? Input-auditory-receptive, visual-re-
ceptive, or a combination of both?

That is, some people receive and

process information better when hearing
it presented verbally and some people
better when seeing it presented graphi-
cally. A classic example is communicating
a BATNA/WATNA analysis (Best Alterna-
tive To A Negotiated Agreement and
Worst Alternative To A Negotiated Agree-
ment) to a client in order to explain how
costs, attorney fees and risk can affect the
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client’s net recovery under various sce-
narios.

Some people just need to see it writ-
ten out before they can really appreciate
and respond to it. This difference can be
important because it will help the attor-
ney frame how best to effectively commu-
nicate with the client during the
negotiation and in the process of finaliz-
ing a settlement decision if the opportu-
nity presents itself.

Does the client perceive himself or
herself to be a leader or a follower in the
attorney-client relationship? Do they want
to give direction or take direction? Is the
client passive or aggressive, or passive- ag-
gressive? The passive client tends to look
to and rely on the attorney to determine
the outcome of settlement negotiations
while the aggressive client tends to ques-
tion the attorney’s judgement and subju-
gate the attorney’s opinion to their own.
The passive-aggressive client is often dif-
ficult to read, to communicate with and to
reason with, and in the end can be the
most resistant to sound advice, even ad-
vice that is in their own best interest.

Understand the motivation

What is really motivating the client in
their pursuit of the litigation? Is it the
money or is it retribution or is it some
other monetary or non-monetary factor?
For instance, in wrongful death cases
the surviving relative or relatives, while
superficially pursuing money may also be
dealing with deeper and more personal
issues of honoring the departed or hav-
ing difficulty with final closure about the
loss. Such non-monetary interests and
motivations may present obstacles to fi-
nalizing a money settlement because
money does not necessarily satisfy such
interests. In another possible situation, if
a client has an immediate financial need,
which may be caused by or unrelated to
the dispute at hand, satistying that finan-
cial need may lead to a willingness to
compromise in the negotiation more than
might otherwise be expected. The point
here is that it is the client’s case and it is
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their interests that are ultimately served
by settlement; so, it is obviously impor-
tant to know and appreciate their real op-
erative interests.

Is the client someone who embraces
risk or is risk averse? This is an important
consideration because, as discussed more
fully below, litigation of a legal dispute is
rarely without risk of an adverse outcome,
and ultimately risk affects both case valu-
ation and decision-making. Moreover, at
every stage of a case and at every phase of
a negotiation, the presence of risk can af-
fect the cost-benefit analysis that goes
into making decisions about whether or
not to go forward, whether or not to
spend more time and money in the ef-
fort, or whether or not to settle. In evalu-
ating decisions concerning potential
settlement, risk takers tend to discount
the costs and obstacles that stand in the
way of recovery while risk averse individu-
als tend to place higher value on pre-
dictability and certainty of closure.

Gain a deeper understanding
of oneself

When participating in settlement ne-
gotiations in mediation, attorneys can
face a challenge in balancing their role of
zealous advocate of the client’s cause and
their role of circumspect counsel assess-
ing compromise and providing advice in
the client’s best interest. In most circum-
stances, clients look to their attorney for
advice and guidance, and clients are usu-
ally influenced in how they view the case
by their attorney’s attitudes and behavior.
The attitudes and actions that attorneys
exhibit in fighting litigation battles may
not prove ultimately to be productive in
the mediation setting.

Attorneys who dismiss the realities
of risk, exaggerate the merits of a case
or endorse unrealistic or unfounded
prospects for successful outcome can
breed unrealistic and unfounded client
expectations. This is almost always a mis-
take in a negotiation setting if the aim is
to realistically and reasonably assess risk
and compromise. Attorney posturing
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(acting in an overtly aggressive manner
inconsistent with the reality of the case)
can backfire and make it more difficult to
obtain sensible closure when it becomes
advisable or necessary.

As part of pre-mediation preparation
of a client, attorneys are well-advised to
explain the difference between advocacy
and counseling and how they will likely
play out over the course of the negotia-
tion. The advocacy (and even posturing)
that will be emphasized in a mediation
brief, in the early stages of the negotia-
tion and even throughout the negotia-
tion, is in furtherance of an effort to
influence the thinking of the opposing
party (and the mediator) about the po-
tential risks presented to the opposing
party by plaintift’s allegations. Either
parallel to, or in transition over the
course of the negotiation, counseling the
client about risk and its impact on case
value will also have to occur in further-
ance of advising the client about negotia-
tion moves and ultimately the desirability
of settlement.

Identify the client’s real decision-
maker

As part of getting to know the client
better in the context of mediation prepa-
ration, it is imperative that counsel iden-
tify who the real decision-maker will be
when it comes to making a final decision
about settling the case.

On the plaintiff side, is the decision-
maker, as one might tend to assume, the
client? Or is it a relative of the client or
a trusted friend or acquaintance of the
client? If the real decision-maker is not
going to be the client, is the real decision-
maker going to be present at the media-
tion and engaged in the process? These
are important considerations because the
least rational way to finalize an informed,
reasonable and realistic settlement deci-
sion is to have it made or significantly in-
fluenced by someone who is not directly
involved in the exchange of information
and dynamics of negotiation. In a worst
case scenario, the client will call someone
not in attendance for guidance, or even
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for the actual decision, such as may be
the case when an absent spouse is con-
sulted telephonically. This may be some-
one the attorney does not know well or
has not even met.

On the defense side, especially
when insurance or other business enti-
ties are involved, the role of the real de-
cision-maker is typically determined in
advance of the mediation as part
of a routine institutionalized process
that develops and finalizes settlement
authority and related negotiation tar-
gets. However systematic or organized
the preparation for negotiation, it does
not ensure that the real decision-maker
will be present at the mediation and di-
rectly involved in the negotiation. Suf-
fice to say that experienced mediators
make the effort to fully understand the
situation at hand and can assist in as-
suring that real defense decision-mak-
ers will become involved in the process
as necessary.

Explain the mediation and
negotiation process

Unlike the typical defense side in a
mediation, plaintiffs are usually experi-
encing mediation and litigation-related
negotiation for the first time, and this
type of negotiation is quite different than
any negotiation a client may have experi-
ence with, such as buying a car or house
or seeking a raise at work. Therefore,
they have no idea what to expect and
have no past frame of reference upon
which to base expectations. Given the im-
portance of the case and its outcome in
the client’s life, and given what will be
asked of them in terms of participation
and decision-making, it is incumbent
upon counsel to fully inform the client
about the mediation and negotiation
process prior to the mediation.

In terms of the mediation process,
the explanation should, at a minimum,
include the confidential nature of the
process and the natural role of the media-
tor. It should also include the basics of
competitive or distributive negotiation,

including the fact that plaintiffs make de-
mands for money that of necessity must
start higher than they may ultimately be
willing to take as well as the fact that in
response it is predictable that the defense
will start with an offer that is substantially
lower than they may be willing to pay. In
conjunction with such an explanation, it
is important to caution against over-react-
ing negatively at the early stages of the
exchange of demands and offers. This is
important because as a general rule,
progress in negotiations ultimately in-
volves moving from a negative focus on
the opponent and their positions to a
positive view of a mutually agreed out-
come (even if reservations persist). The
longer a reactive negativity or animosity
remains in play, the longer difficulty in
moving toward resolution persists.

Explain risk and how it impacts
case value

It is the rare case in litigation that
does not confront adverse risks, whether
they pertain to liability, causation, dam-
ages and/or defenses. In addition, it is ax-
iomatic that the effect of multiple risks on
outcome is cumulative — the greater any
particular risk or the greater the number
of risks, the more the uncertainty or un-
predictability of success. Risk presents it-
self in litigation in a myriad of ways; it
can manifest in such things as unex-
pected witness testimony or documents in
discovery, an adverse judicial ruling on a
motion and the inherent unpredictability
of jury determinations. In addition, there
may be additional risks associated with
appeal even after success at trial.

In turn, if a perfect risk-free case
would be worth $X, then a case having to
overcome risk to obtain a recovery will
obviously be worth something less than
that amount. To complicate matters,
there is no formula that can be applied to
cases to predict their ultimate outcome or
to determine their value. The variables at
play are simply too great — specific facts
of every case are different, as are every
party, witness, judge, jury and appellate
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panel. Therefore, in informing clients, at-
torneys look to their own experiences, to
the experiences of colleagues, to results
in similar cases and to their judgment of
the quality of their client and the facts
and law of their case. Increasingly, attor-
neys also resort to one form or another of
focus group assessment.

What is important about risk-value
considerations in preparing clients for
mediation is that, at a minimum, the
client is introduced to the concept and
achieves a basic understanding of it. The
understanding need only be general at
first so it can be built upon and expanded
as the give-and-take accompanying ex-
change of adverse party positions pro-
gresses during the mediation as part of
the negotiation.

Explain the costs, fees, liens and
potential client net recovery

What a client will care most about as
negotiations near conclusion in media-
tion is what they are going to net in their
pocket out of the settlement after pay-
ment of litigation costs, attorney fees
and third-party liens. Therefore, it is
best to know going into a mediation
what the costs are, what the attorney’s
fees will likely be as well as both the
gross lien amounts and predicable nego-
tiated net lien amounts. These figures
will be necessary to inform the negotia-
tion with the opposing party and for
projected and actual client recovery
calculations.

In addition, it is not uncommon for
attorneys to compromise their fee in
order to get a deal done under what the
attorney considers to be appropriate cir-
cumstances. Sometimes clients request (or
insist) that attorneys do so if they are to
accept a settlement the attorney recom-
mends. Clients need to be aware that
such matters are solely between them and
their attorney; effective mediators do not
raise or discuss this topic or any issues re-
lated to it, nor will they get involved in
such interactions and discussions between
attorneys and their clients.
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Explain negotiation techniques
and strategies

As noted above, clients are unlikely
to have any prior experience with the
type of negotiation confronting them in a
mediation. Having advised a client gener-
ally about the nature of the negotiation
and mediation process, the attorney may
wish to at least introduce some of the
techniques and strategies that might
come into play.

First, competitive or distributive ne-
gotiation involves the exchange of de-
mands and offers that define a field of
potential numbers over which the parties
will compete for position.

Second, bracket negotiation is a vari-
ation of competitive negotiation in which
parties exchange self-selected negotiating
fields defined by movement of the de-
mands conditioned on preselected re-
quired offers.

Third, range negotiation involves
confidential discussion by both sides with
the mediator exploring estimates of ver-
dict ranges and corresponding ranges of
possible settlement.

Fourth, confidential negotiation in-
volves the mediator confidentially
discussing and exploring settlement
targets with parties and attempting in
the process to move the parties closer
together.

Explain and obtain agreement
ahout negotiation ohjectives

The defense’s approach to media-
tions and settlement is usually institution-
alized, and the product of established
practices and procedures. Claims people
and attorneys, and sometimes financial
people, work together to determine au-
thority levels and settlement targets in
advance of mediation. While admittedly
simplified, it is fair to say that the defense
usually comes into mediation with a tar-
get number for settlement in mind and
fall-back targets, if necessary. In addition,
they may or may not have in place a third
level of existing authority or, failing that,
a process in place for obtaining higher
authority if deemed necessary and appro-
priate based on developments in the ne-
gotiation at mediation.

While plaintiff attorneys do not act
like, and are not expected to act like, in-
surance companies or other business enti-
ties, it can serve their client and their
cause well to have a plan in place com-
posed of objectives going into mediation.
Attorneys can discuss a settlement target
with the client in advance — the “want”
number. They can also discuss what
would be acceptable if they cannot get
what they want — the “willing” number. Fi-
nally, they can discuss what might have to
be done if they cannot get what they want
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or what they think they are willing to do
if it makes sense — the “have to” number.

These discussions about objectives
are not meant to lock the attorney and
client into inflexible settlement positions,
but rather to develop a preliminary
strategic framework or plan to guide ne-
gotiating positions. The final decision-
making about settlement will occur when
actual money is being offered and is avail-
able for the taking, which presents a real
change in circumstances and dynamics
of decision-making. Attention to pre-
mediation client preparation, as de-
scribed in this article, can hopefully serve
to make that real-time decision-making a
better informed experience.

Doug deVries is a me-
diator with Judicate West,
primarily handling complex
mediations, including insur-
ance claims, coverage and
bad faith, significant per-
sonal injury, wrongful
death, products liability,
professional liability (legal
and medical), commercial
litigation and class actions.
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