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Mis-uses of Winn v.

Pioneer Medical Group, Inc.

Doctors may use this defense when sued for neglect
of elder patients that live independently at home

By GEORGE KINDLEY

In Winn v. Pioneer Medical Group,
the California Supreme Court con-
fronted the question of whether a de-
fendant medical group could be held
liable for “neglect” under the Elder
Abuse Act based upon its care and
treatment of a competent elder adult
seen intermittently in their medical of-
fice. The defendant medical group’s
(“Pioneer”) position was that it could
not be held liable for “neglect” under
the Elder Abuse Act because it had only
treated the elder, Elizabeth Cox, inter-
mittently in its office, that Ms. Cox was
otherwise competent and lived at
home, and that it never held the role

as Ms. Cox’s “care custodian.” How-
ever, plaintiffs maintained the medical
group was liable for “neglect” because
its failure to refer Ms. Cox to a vascular
surgeon over so many years was reck-
less, caused her suffering, and her un-
timely death.

On May 19, 2016, the California
Supreme Court decided the case in
favor of Pioneer, concluding that Pio-
neer did not have “care and custody”
of Ms. Cox and therefore could not be
liable for “neglect” under the Elder
Abuse Act. Specifically, and in instruct-
ing the lower court to sustain the de-
murrer to plaintiff’s elder abuse cause
of action, the Supreme Court held that
“defendants’ allegedly substandard

provision of medical treatment, on an
outpatient basis, to an elder” without
more “does not support the conclusion
that neglect occurred under the Elder
Abuse Act.”

The Winn case is significant be-
cause it changed pleading and proof
requirements in elder abuse cases in-
volving conduct that constitutes “ne-
glect” under Welfare and Institutions
Code section 15610.57. Now and in
“neglect” cases, the “care and custody”
element requires a showing that a de-
fendant assumed significant responsi-
bility for attending to one or more
basic needs of an elder or dependent
adult that an able bodied or fully
competent adult would be capable of
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handling without assistance. The case
clearly recognizes that defendants
attending to elders that reside in a
24-hour care setting (home or institu-
tional) will still be liable for “neglect.”
Further and of note, Winn did not
concern, and left the rules relating
to “physical abuse” under section
15610.53, unchanged.

Nonetheless, the repercussions
of Winn are substantial. The first and
most obvious is that limits have been
placed on the reach of the Elder Abuse
Act. This will result in a chilling effect
on the prosecution of pure “neglect”
cases involving elders that live inde-
pendently at home and, in many in-
stances, will provide wrongdoing
defendants with a free pass. Second,
the change penalizes elders and de-
pendent adults that choose to reside in
their homes to care for themselves as
long as possible. Third and in substan-
tive pretrial motions, defendants are
attempting to mis-use the holding
of Winn, confuse trial courts, and argue
that owners, management companies,
and parent companies of 24-hour care
providers cannot be held responsible
for the “neglect” of elders. Finally and
also in substantive pretrial motions, de-
fendants are attempting to mis-use the
holding of Winn to cover conduct that
constitutes “physical abuse” (e.g., pro-
longed deprivation of food and water,
unreasonable physical restraints, use of
chemical restraints/ drugging, etc.).
While there is no requirement of “care
and custody” under the “physical
abuse” prong of the Elder Abuse Act,
this has not stopped defendants from
arguing the contrary and claiming that
Winn supports their position.

Following Winn, even more special
attention must be given to pleading
and discovery in elder abuse cases.

Case background

In Winn, the elder adult, Ms. Cox,
received intermittent primary care
treatment from Pioneer at their offices.
She visited her Pioneer physicians at

their offices sporadically from 2000-
2010. During this time, Ms. Cox lived
at home, was competent, and was capa-
ble of taking care of her own needs
(e.g., hygiene, meals, taking medica-
tion, etc.). Ms. Cox was not dependent
upon Pioneer for supervising her care
while she was at home. Pioneer did not
provide Ms. Cox any home health care
and did not supervise any home health
care providers. And unlike a patient re-
ceiving 24-hour care, Ms. Cox was free
to select any doctor, present to the hos-
pital, or ask Pioneer for a referral to a
specialist.

In 2004, Ms. Cox’s Pioneer physi-
cian documented limited pulse in her
lower legs. In 2007, Ms. Cox’s Pioneer
physician documented that she had pe-
ripheral vascular disease. Despite Pio-
neer’s awareness of this diagnosis,
Pioneer did not refer Ms. Cox to a vas-
cular specialist. Intermittently and in
2008-2010, Ms. Cox’s Pioneer physi-
cians saw her in their offices and docu-
mented that the vascular condition
was worsening. Still, Pioneer made no
referral to a vascular specialist.

During Ms. Cox’s last office visit in
2010, her Pioneer physician docu-
mented that she had sustained unusual
weight loss. The physician failed to
document that her foot was black and
gangrenous. Still, Pioneer did not refer
her to a vascular specialist and she
went home. The next day, Ms. Cox pre-
sented to an acute care facility. The
hospital physicians diagnosed gan-
grene and documented that Ms. Cox’s
right foot was black. At the hospital,
emergency surgery was performed on
Ms. Cox’s foot in a belated attempt
to re-establish vascular flow. The sur-
gery was not successful. One month
after the surgery, Ms. Cox was re-ad-
mitted to the hospital and surgeons
amputated her right leg below the
knee. Two months later, she returned
to the hospital and her surgeons
performed an above-the-knee amputa-
tion. Seven months after this procedure
and in January of 2010, Ms. Cox was
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re-admitted to the hospital, suffering
from complications.
Ms. Cox died at the hospital.

The trial court/plaintiffs’
allegations of “neglect”

In February 2010, Ms. Cox’s
heirs filed a complaint alleging that Pi-
oneer’s medical malpractice resulted in
Ms. Cox’s wrongful death. In February
2011, plaintiffs filed an amended com-
plaint asserting a cause of action for
statutory elder abuse. Pioneer filed a de-
murrer to plaintifts’ elder abuse cause of
action, which the trial court sustained.
Thereafter, plaintiffs filed an amended
pleading. In addition to the facts above,
plaintiffs alleged that Pioneer’s conduct
constituted “neglect” of Ms. Cox as Pio-
neer had recklessly failed to refer her to a
vascular surgeon to address her lower ex-
tremity vascular insufficiency. Plaintiffs al-
leged that Pioneer knew Ms. Cox needed
a referral to a vascular surgeon because
when they saw her at their offices between
2004 and 2010 Pioneer’s documentation
noted the deteriorating vascular issues.
Pioneer filed a demurrer, which was sus-
tained without leave to amend. The trial
court concluded that plaintiffs had failed
to allege facts showing that Pioneer de-
nied Ms. Cox necessary care or the requi-
site facts constituting recklessness.
Plaintiffs appealed.

The Court of Appeal’s decision

The Court of Appeal reversed the
trial court’s decision. The Court of Ap-
peal held that claims of “neglect” were
not limited to healthcare providers
with custodial obligations. The Court
further held that whether Pioneer’s
conduct was reckless rather than
merely negligent was a question of fact
for the jury. Defendants sought review.

The Supreme Court’s decision

The California Supreme Court
overturned the decision rendered by
the Court of Appeal, and found in
favor of Pioneer.
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The Supreme Court looked to the
intent of the legislature when it en-
acted the Elder Abuse Act. Pursuant to
the Elder Abuse Act, a plaintiff must
prove, by clear and convincing evi-
dence, that a defendant is liable for ei-
ther “physical abuse” under section
15610.63 or “neglect” under section
15610.57, and that the defendant com-
mitted the misconduct with “reckless-
ness, oppression, fraud, or malice.”
(See, Welf. & Inst. Code § 15657.) Sec-
tion 15610.57, in turn, provides two
definitions of “neglect.” First, “[t]he
negligent failure of any person having
the care or custody of an elder or a de-
pendent adult to exercise that degree
of care that a reasonable person in a
like position would exercise.” (Welf. &
Inst. Code § 15610.57, subd. (a)(1).)
Second, “[t]he negligent failure of an
elder or dependent adult to exercise
that degree of self-care that a reason-
able person in a like position would ex-
ercise.” (Id., subd. (a)(2).) Since the
plaintiffs in Winn alleged only “ne-
glect” arising in the context
of medical care and not self-care,
the Supreme Court determined that
section 15610.57’s first definition of
“neglect” applied.

In this context of “neglect,” the
Supreme Court determined that the
“care or custody” concept requires a cus-
todial relationship where a person has
assumed significant responsibility for at-
tending to one or more basic needs that
an able-bodied and fully competent
adult would ordinarily be capable of
managing without assistance. The Court
summarized the meaning of “care or
custody,” explaining that a doctor might
assume the responsibility for attending
to an elder’s basic needs in a variety of
contexts and locations, including be-
yond the confines of a 24-hour facility
including, among others, in-home
health. The Supreme Court found it im-
portant that the elder in Winn lived at
home, was competent, was independent
and cared for all of her own activities of
daily living, and was free to choose to go

to another doctor or present to the hos-
pital at any time.

The ruling was based on the fact
that Pioneer did not have care or cus-
tody of Ms. Cox and was not responsi-
ble for providing or supervising at least
one basic need to Ms. Cox. Further, the
Supreme Court distinguished the case
of Mack v. Soung (holding elder abuse
was appropriate against a primary care
doctor who supervised a patient in a 24-
hour care setting). The Supreme Court
found that Mack was different since in
Mack, the defendant doctor had as-
sumed a caretaking relationship with
the reliant, vulnerable elder who relied
upon him to visit her at the facility and
monitor her care. The Supreme Court
recognized that in Mack, the doctor pre-
vented his patient from being hospital-
ized and failed to provide necessary
medical care to his vulnerable patient.
The Supreme Court found the facts of
Mack to be different since Ms. Cox was
competent, lived at home, was not re-
liant, and was able to seek a second
opinion at any time if she had wanted
to.

Conclusion

While Winn clearly identifies that a
defendant must be a “care custodian” for
there to be “neglect” under the Elder
Abuse Act, it is important to note that
the “physical abuse” prong is not de-
pendent upon any “care custodian” rela-
tionship. Further, it is also important to
note that defendants that assume re-
sponsibility for elder and dependent
adults that reside in 24-hour settings
(e.g., doctors, hospitals, 24-hour care
management companies, nurses, 24-
hour care owners, 24-hour care parent
companies, physician assistants, in-home
health, etc.) meet the definition of a
“care custodian” under the Elder Abuse
Act and will still be held liable for en-
hanced remedies applicable to
“neglect.”

It is very unfortunate that Winn
opens the door for some practitioners
to escape elder abuse liability even for
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reckless “neglect” where the “care custo-
dian” relationship does not exist. Given
the age of many of these victims, tradi-
tional negligence remedies will now
make litigation unlikely and fruitless. It
will allow many defendants to escape lia-
bility for their reckless failures. Now and
in the situation where a competent eld-
erly person decides to stay at home and
care for themselves as long as possible
as Ms. Cox did, they will no longer be
afforded the enhanced remedies pro-
vided under the Elder Abuse Act. This
will result in disparate treatment simply
based upon the elder’s decision on
where and how to live.

At the end of the day, Winn ap-
pears to be a situation where bad facts
made unfortunate new law. However,
and in the 24-hour-care setting (insti-
tutionally and at home), the courts still
recognize that the elder and depend-
ent adult patients are reliant and vul-
nerable and, as such, in these settings
defendants will be found to be “care
custodians” and liable for statutory
elder abuse. Further, providers like Pio-
neer will still be held liable for statu-
tory elder abuse of a competent elderly
patient that lives independently where
the facts support a finding of “physical
abuse.” And while the conduct that
constitutes “physical abuse” is more re-
stricted than what conduct constitutes
“neglect,” at least not all is lost.

Now more than ever, practitioners
must be vigilant in prosecuting elder
abuse cases. It is important to under-
stand the differences between the
statutory definitions of “neglect” and
“physical abuse.” And in all cases
where defendants cite Winn, it is criti-
cal for practitioners to highlight for
their trial judges the narrow facts in-
volved in Winn, and that it recognized
“neglect” still applied where elderly or
dependent adults do not live inde-
pendently and depend upon others for
assistance with their activities of daily
living.

When confronted with a demurrer
or motion for summary judgment,
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counsel must know the facts involved
in Winn and the litany of controlling
cases before it. Defendants will try to
convince trial judges that Winn applies
in just about every circumstance. Be
ready with the body of controlling law
that holds doctors, management com-
panies, owners, and other persons re-
sponsible for statutory elder abuse in
24-hour care settings.

George R. Kindley is
the founding partner of The
Kindley Firm, APC. M.
Kindley has broad litigation
experience handling matters
involving catastrophic per-
sonal injuries, financial and L
physical elder abuse, nursing Kindley
home neglect and wrongful
deaths, among others. He has dedicated nearly
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half of his practice to fighting for the rights
of elderly and dependent adults who reside
wn care facilities throughout California.

M. Kindley continues to fight these facilities
to improve the care elderly and dependent
adults receive, as well as to redress wrongs
the care facilities commit. Learn more at
www.kindleylawyers.com.
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