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Let’s talk salary (or not)

By EDUARD MELESHINSKY
AND MARIKO YOSHIHARA

Workers are best able to negotiate a
fair market salary when they know what
the employer is paying the rest of their
similarly situated co-workers! and they
are not pegged to prior discriminatory
wages. However, a 2010 U.S. nationwide
survey found that about half of all work-
ers are subject to a company policy for-
bidding or strongly discouraging
discussion of wage and salary informa-
tion, i.e., pay secrecy policies.?

In the private sector, 62 percent of
women and 60 percent of men report
being subject to a company pay secrecy
policy.® For example, an employer as
large as T-Mobile, which employed ap-
proximately 40,000 aftfected employees
at the time, was found to maintain almost
a dozen pay secrecy policies until the Na-
tional Labor Relations Board (“NLRB”)
intervened. Lawmakers across the coun-
try have largely been content with the
pay secrecy status quo — only about a
quarter of U.S. states have adopted
privately enforceable laws to combat
pay secrecy.*

Pay secrecy causes gender
wage gap

There is reason to believe that work-
ers’ salaries have been pushed down year
after year and that the gender wage gap
has persisted at least in part because of
companies’ pay secrecy policies.® Full-
time working women now typically earn
just 80 cents for every dollar paid to their
male counterparts. For women of color,
the wage gap is even larger: African
American women and Latinas typically
make only 63 cents and 54 cents, respec-
tively, for every dollar paid to white,
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non-Hispanic men for full-time work. To
make matters worse, while women often
do not know they are being paid less than
their male counterparts,® their lower
salaries can be used against them further
down the line when they apply for a new
job and are required to disclose their
lower prior earnings, which can be used
to devalue their previous work or to an-
chor their incoming salary.

California, along with a minority of
other states, has laid the groundwork to
combat pay secrecy and other pay prac-
tices that serve to perpetuate the gender
wage gap, and the early results are prom-
ising.” In this climate where publicly
traded companies receive strong push-
back from shareholders when they are in-
clined to raise wages for their workforce,®
it is critical that the march to pay trans-
parency and pay equity in the workplace
continues at a brisk pace.

In this article, we will explain how
worker advocates can deter California
employers from maintaining pay secrecy
policies, identify salient issues to consider
when bringing such claims, and ulti-
mately help eliminate the scourge of pay
secrecy and unfair pay practices.

Pay secrecy

Section 7 of the National Labor Relations
Act is not sufficiently enforceable.

Section 7 of the National Labor Rela-
tions Act (NLRA) provides that workers,
even non-unionized workers, may “en-
gage in other concerted activities for the
purpose of ... mutual aid or protection.”?
This protection includes discussing wages
and conditions of work among co-workers.!”
However, direct enforcement of Section 7
to oppose pay secrecy in the workplace is
difficult to effectuate in practice because
of limitations on remedies. For example,
attorneys’ fee awards are the exception
and not the rule,!! reinstatement can
come years later, and the harmed em-
ployee is entitled only to backpay (which
is also not mandatory).'?

Moreover, supervisors are not cov-
ered by the protections of the NLRA, un-
dermining the degree to which a broad

class of workers can freely share wage
data without fear of retaliation. For exam-
ple, Lilly Ledbetter would likely not have
qualified for Section 7 protection had she
violated her employer’s improper pay se-
crecy policy because Ms. Ledbetter was a
supervisor, and thus, would have been ex-
cluded from coverage under Section 7.13

Accordingly, while Section 7 has been
a longstanding tool to remedy wrongful
terminations when certain groups of em-
ployees share wage information, it is
overshadowed by more recent and effec-
tive state-law developments, discussed
infra.

Statutory Relief under Sections 232 and
1197.5 of the Labor Code

The recent amendments to the Cali-
fornia Fair Pay Act have been the subject
of much-deserved fanfare and discus-
sion."* However, one underappreciated
aspect of the newly amended Section
1197.5 is subdivision k(1), which states in
relevant part that: “An employer shall not
prohibit an employee from disclosing the
employee’s own wages, discussing the
wages of others, inquiring about another
employee’s wages, or aiding or encourag-
ing any other employee to exercise his or
her rights under this section. Nothing in
this section creates an obligation to dis-
close wages.”!” The authors were unable
to locate any cases analyzing subdivision
k. However, this provision is notable in
several respects.

First, subdivision k creates strict lia-
bility against companies which adopt pay
secrecy policies. By contrast, subdivisions
(a) and (b) — which forbid payment of dif-
ferent salaries to workers on account of
sex or race, respectively — permit
disparities between workers of opposite
sex or of different races where it can be
shown that one of four non-prohibited
reasons explain the otherwise unlawful
disparity.'®

Second, the pay transparency provi-
sion does not merely protect an employee
from discharge or discrimination for dis-
closing their own wages, but also pro-
hibits retaliation for disclosing or
inquiring into the wages of others. This
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is broader than the protection offered by
Labor Code section 232 — the older, less
expansive pay transparency statute — be-
cause section 232 only permits employees
to disclose their own wages, but does not,
by the plain text, protect an employee’s
inquiry about the wages of others or dis-
closure of wage survey information they
have received from other workers. In this
way, Section 1197.5(k)(1) is comparable
to Section 7 of the NLRA in terms of the
range of conduct protected, but, as dis-
cussed infra, lends itself to more effective
enforcement using the remedies con-
tained in the Private Attorney Generals
Act of 2004 (“PAGA”), Cal. Lab. Code
sections 2699 et seq.
Using PAGA Representative actions to
enforce Section 1197.5(k)(1)"

PAGA is a type of qui tam action
which permits employees to step into
the shoes of the California Labor Com-
missioner and thereby collect civil penal-
ties on behalf of the state. Following
administrative exhaustion with the
Labor Workforce Development Agency
(“LWDA”), an aggrieved employee can
collect civil penalties for all other ag-
grieved employees who have been
harmed by an employer’s violation of the
Labor Code and portions of the Health
and Safety Code.'® With the 2015 amend-
ment of the California Fair Pay Act,
adding the anti-pay secrecy provision,
an aggrieved employee may bring an en-
forcement action on behalf of the State of
California to challenge an employer’s use
of a pay secrecy policy.
(1.) Notice to the LWDA

Before an aggrieved employee may
collect civil penalties against an employer,
PAGA requires that an aggrieved em-
ployee first provide to the LWDA and the
employer written notification “of the spe-
cific provisions of this code alleged to
have been violated, including the facts
and theories to support the alleged viola-
tion.”! Courts have required more than a
string cite of the relevant labor codes al-
legedly violated by the employer. Accord-
ingly, it would be wise to gather
as much information about the subject
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employer’s pay secrecy policy and include
it in the written notification to the letter.
For example, this is one of the T-Mobile
pay secrecy policies found by the NLRB
to have interfered with T-Mobile’s em-
ployees’ Section 7 rights because it “is so
broadly written that it would chill employ-
ees in the exercise of their Section 7
rights:”

This Employee Handbook is for
the sole use by employees of T-Mobile
and its U.S. based affiliates and sub-
sidiaries. This Handbook is a confiden-
tial and proprietary Company
document, and must not be disclosed
to or used by any third party without
the prior written consent of the Com-
pany.2

Because Section 7 of the NLRA has
been litigated for decades, in contrast
to the dearth of litigation interpreting
Section 1197.5(k)(1), pay transparency
advocates may look to Section 7 cases for
inspiration about the types of policies
which may interfere with employees’ right
to “aid[] or encourag[e] any other em-
ployee to exercise his or her rights
under” Section 1197.5.2!
(2.) Discovery Issues

The extent to which a PAGA plaintiff
is entitled to state-wide discovery of
contact information for all employees al-
leged to have been harmed by an em-
ployer’s violations of the Labor Code is
before the California Supreme Court in
Williams v. Swperior Court.?*> The court of
appeal in Williams held that a trial court
may limit discovery of employee contact
information for a PAGA plaintiff alleging
state-wide labor code violations to the fa-
cility in which he or she worked, and then
broaden the scope of discovery incremen-
tally.?> However, other courts have per-
mitted broader discovery without such
incrementalism.?* Stay tuned.
(3.) Attorneys’ fees and damages

PAGA penalties can accrue in three
ways: (1.) violations of Labor Code sec-
tions listed in Section 2699.5, which in-
cludes Section 1197.5, (2.) violations of
certain Health and Safety Code sections
related to Cal-OSHA, and (3.) most other

violations of the Labor Code so long as
the employer has the opportunity to cure
the violation within 33 days of the post-
mark date of the notice sent to the LWDA
and the employer.* Because Section
1197.5 is listed in Section 2699.5, an em-
ployer cannot “cure” a violation of Sec-
tion 1197.5 upon receiving the required
LWDA/employer notices. Civil penalties
accrue every pay period, and, unless the
Labor Code provides otherwise, are $100
per pay period per type of violation for
an initial violation.? If the employer re-
ceives notice of its unlawful conduct, then
each violation “subsequent” to this notice
generates a $200 civil penalty per pay pe-
riod per type of violation.?” While this
may not sound astronomical, the penal-
ties add up.

For example, in a case where the em-
ployer was alleged to have failed to pro-
vide suitable seats to its approximately
5,000 bank tellers, the employer esti-
mated the aggregate civil penalties over
approximately 2-3 years to be “approxi-
mately $5,616,000” in arguing that the
claim satisfied the amount-in-controversy
requirement for removal to federal
court.”®

Similarly, if a company maintains a
pay secrecy policy, then the company is li-
able for penalties as follows: $100 = (total
# of pay periods) * (total number of
employees covered by the policies).

If the company has received notice of

its unlawful conduct, then the $100

base penalty increases to $200. Assuming
a company employs 500 employees,
maintains a written pay secrecy policy ap-
plicable to all 500 employees, pays its em-
ployees twice a month, and has received
no notice of its unlawful conduct,

then the company’s exposure will be
$10024:500 = $1,200,000 on day one
of the lawsuit. Seventy-five percent

of the recovery would be disbursed to

the LWDA, leaving $300,000 for the ag-
grieved employees. Unless the employer
takes immediate action to eliminate the
challenged pay secrecy policy, this expo-
sure will grow with each passing pay
period.
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In addition, attorneys’ fees for suc-
cessful PAGA actions are mandatory, not
discretionary.?

(4.) Procedural issues

PAGA actions are not class actions,
and do not need to meet the require-
ments for class action certification.’” As a
result, firms that typically handle individ-
ual cases may also pursue representative
PAGA actions without bringing a corre-
sponding Federal Rule of Civil Procedure
23 action (or state law parallel).’! Never-
theless, PAGA actions can be and often
are brought as a class action.

Moreover, in the event a viable pay
transparency claim is discovered in the
course of an ongoing individual case, ad-
vocates have the option to file a wholly
separate PAGA-only action to minimize
any logistical burdens or prejudice to a
client related to litigating a representative
claim versus an individual claim.??

Employees bringing a PAGA-only ac-
tion likely are not entitled to a jury trial
(which may be another reason to bring a
separate, PAGA-only action if a pay trans-
parency claim is discovered in the midst
of an individual action).?

Lastly, PAGA actions may not be
compelled into arbitration,* and settle-
ment of PAGA actions requires court ap-
proval.®

The next frontier

States like California are making
efforts to improve pay data disclosure.
This year, Assembly Member Gonzalez
Fletcher has proposed a bill*¢ that would
require employers with 250 or more em-
ployees to report the mean and median
difference in salary of male and female
exempt employees, by each job classifica-
tion or title. The bill would also require
the employer to report the mean and me-
dian difference in salary of male and fe-
male board members. The employer
would have to publish and revise this in-
formation annually on its public website.
This bill is modeled after similar legisla-
tion that was recently passed in the UK.%
Another bill making its way through
the California legislature would require
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employers to provide the pay scale for a
position to an applicant applying for em-
ployment.®® Such a requirement has al-
ready been enacted in Massachusetts.*

Compounding the problem of pay
secrecy in addressing the gender wage
gap is the pernicious use of prior salaries,
which many employers require job appli-
cants to disclose in order to evaluate can-
didates and make salary decisions. The
cumulative effect of these two common
business practices is a severe imbalance of
power and information, where the em-
ployer holds all of the pay data informa-
tion while the employee is left in the dark
to try and negotiate her salary or deter-
mine whether her salary is fair and equi-
table.

As with pay secrecy, employers’ use of
salary history disparately impacts women
in the workplace.** Because women earn,
on average, significantly less than men,
basing salary decisions solely on prior
earnings serves to perpetuate historical
inequities.

In 2015, the California Employment
Lawyers Association and other worker-ad-
vocate groups lobbied the California gov-
ernment for passage of Assembly Bill
1017, by Assembly Member Campos,
which would have prohibited employers
from requesting prior salary history from
job applicants. Unfortunately, Governor
Jerry Brown vetoed the bill because of in-
tense business opposition. The next year,
Assembly Member Campos reintroduced
the bill, but eventually amended the bill
to instead clarify that prior salary alone
could not be used to justify a disparity in
compensation under the California Equal
Pay Act, rather than banning inquiry into
prior salaries. This year, Assembly Mem-
ber Eggman is carrying a bill that follows
the original approach of prohibiting em-
ployers from asking about prior salaries
and additionally requiring employers to
provide salary ranges to job applicants.
Already, Massachusetts and several cities*!
have passed laws banning inquiries into

prior salaries, and similar legislation is
pending in states and cities across the
U.S.%2 as well as in Congress.*

Challenging the use of prior salary
history in hiring is more important than
ever in light of the Ninth Circuit’s April
27, 2017, decision in Rizo v. Yovino, which
held that “the Equal Pay Act does not im-
pose a strict prohibition against the use of
prior salary, even though an employer
could manipulate its use of prior salary to
underpay female employees.”* This deci-
sion only impacts cases brought under
the federal Equal Pay Act, so California
practitioners should be sure to consider
California’s Fair Pay Act law to combat
prior salary practices in addition to
strategies discussed below.
Statutory Relief under 1197.5 of the
Labor Code

Luckily, the recent amendments to
California’s Equal Pay Act make clear that
employers cannot rely solely on prior
salary to justify paying a woman less than
a man for substantially similar work.*
Rather, the employer may only consider
prior salary if it accurately reflects some
other job-related qualification, such as
education, experience, or ability. In addi-
tion, the entire pay differential must be
accounted for by these non-gender-based
factors.* Therefore, worker advocates
should consider challenging policies
where employers tie or limit salary deci-
sions exclusively to prior salaries or use
salary history to justify offering lower
wages to a woman who has equal or bet-
ter job-related qualifications when com-
pared to her male counterpart. As with
the federal Equal Pay Act, establishing li-
ability under California’s Equal Pay Act
does not require a showing of animus or
discriminatory intent.*?
Challenging prior salary policies under
disparate impact theory

Worker advocates may also consider
challenging prior salary policies under a
disparate impact theory under the Fair
Employment and Housing Act (“FEHA”)
or Title VIL.** An employer’s compensa-
tion policies can be violative of the FEHA
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or Title VII even if it does not necessarily
constitute a violation of the Equal Pay
Act.® For example, facially neutral poli-
cies, like restricting new hire pay to a
certain percentage above the employee’s
prior salary or where employers exclude
candidates below a certain salary range
(using prior salary as a purported proxy
for job qualification) can have a disparate
impact on women.

Courts have considered disparate im-
pact claims in pay discrimination cases®,
but have not specifically analyzed prior
salary policies under such theory. As
stated in Griggs v. Duke Power Co.,%! Title
VII protects people from “not only overt
discrimination, but also practices that are
fair in form, but discriminatory in opera-
tion.”?? In order to establish disparate
impact liability, the plaintiff must
“demonstrate[] that an employer uses a
particular employment practice that
causes a disparate impact on the basis
of race, color, religion, sex, or national
origin and the respondent fails to
demonstrate that the challenged practice
is job related for the position in question
and consistent with business necessity.”
Notably, no evidence of discriminatory
intent/animus is required under a Title
VII disparate impact theory of liability.>*

In the pay-discrimination context,
the Ninth Circuit has rejected disparate
impact claims based on the practice of
taking prevailing market rates into ac-
count in setting wages when statistics
show that women historically have re-
ceived lower wages than men in the labor
market.” However, these cases were
brought under “comparable worth”
theories that involve salary comparisons
of different jobs which the plaintiffs as-
serted were of comparable worth® to the
employer.

In a disparate impact case challeng-
ing a company’s use of an applicant’s or
employee’s prior salary history to set
their compensation, the salary compari-
son would involve men and women in the
same job, and therefore would avoid the
comparable worth theory that has been

For reprint permission, contact the publisher: www.plaintiffmagazine.com 4



www.plaintiffmagazine.com

disfavored by the courts.”” Notably, the
concurrence in Spaulding pointed out
that the plaintiff could not prove a dis-
parate impact claim “because they never
attempted to show that any of the fa-
cially neutral practices of which they
complain had a disparate impact upon
women university faculty members as
opposed to male faculty members....At
best, they showed only that members of
the nursing faculty were paid less than
some male faculty members in other
fields.”®® A disparate impact claim based
on a company’s policy of using prior
salary to set compensation could avoid
such pitfalls if the plaintiff shows a fa-
cially neutral practice, like utilizing prior
salary to set compensation or to exclude
job candidates, had a disparate impact
specifically on women when compared to
men in the same job category. This claim
could be made by using statistical data to
demonstrate that female employees earn
less than male employees in a particular
occupation and therefore the practice of
utilizing prior earnings, which reflect
gender wage disparities, adversely im-
pacts women as a class. Furthermore, ad-
vocates may draw on lessons learned
from successful disparate impact chal-
lenges to employers’ use of prior crimi-
nal convictions, which frequently exclude
African Americans and Latinos from em-
ployment prospects without individual-
ized consideration in violation of Title
VIL.®

California offers robhust laws

As pay transparency and pay equity
advocates continue to gain ground at
state legislatures around the country, Cal-
ifornia has created what may be one of
the most effective litigation mechanisms
in the nation to close the gender wage
gap. With such robust tools in place and
more on the way in the legislative
pipeline, it is up to each workers’ advo-
cate in California to spot opportunities
where they can help close the gender
wage gap, one unfair pay practice at
a time.
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