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Appellate

By JEFFREY I. EHRLICH

Gaines v. Fidelity National Title
Ins. Co.

(2016) __ Cal.4th __ (Cal. Supreme)

Who needs to know about this case?
Lawyers who litigate cases in California
courts.

Why it’s important: Analyzes the
“5-year rule” and the corresponding rules
about which periods during a lawsuit are
excluded from the 5-year calculation;
holds that a court order purporting to
“stay” the lawsuit while the parties pur-
sued mediation did not automatically toll
the statute, and that the period while the
“stay” was in effect did not qualify for ex-
clusion as time when it was “impossible,
impracticable, or futile” to bring the case
to trial.

Lesson to be learned: A plaintiff
must at all times be aware of the 5-year
date, and bear responsibility for either
obtaining an express agreement from
the defense to toll the 5-year date, or to
obtain a trial date within the 5-year
period. A “stay” that does not hold in
abeyance all activity in a lawsuit is not re-
ally a “stay” for the purposes of the
b-year statute.

Analysis: Facing foreclosure on their
home, Mr. and Mrs. Gaines entered into
an agreement with Tornberg to purchase
the house, with an option to lease and re-
purchase it. Tornberg obtained loans on
the property that were later transferred
to various entities. In November 2006
the Gaineses sued Tornberg and others

arising out of the transactions. The case
had a tortured procedural history.

In April 2008, Gaines applied for an
order to vacate a September 2008 trial
date. The application stated that all par-
ties had agreed to vacate the trial date, to
stay the action for 120 days, and to par-
ticipate in mediation. But the application
also stated that the parties agreed that re-
sponses to pending discovery requests
would not be stayed. Consistent with
this agreement, the trial court’s order:

(1) “struck” the pending trial date;

(2) “stayed the case for 120 days except
that the parties were to respond to all
previously served and outstanding writ-
ten discovery; (3) set a post-mediation
and trial-setting conference on July 16,
2008; and (4) directed “all parties ... to
participate in good faith in a mediation
of all claims in this case within the next
90 days.” The ensuing mediation con-
ducted on May 30, 2008, was not success-
ful. At a November 6, 2008, status
conference, the mediation stay was lifted
and an August 29, 2009, trial date was
set. The original stay was ordered to last
120 days, but was actually lifted after 217
days. The longer period was occasioned,
in part, by judicial reassignments.

(All statutory citations are to the
Code of Civil Procedure.) In May 2012,
when the action had been pending for
5.5 years, defendant Fidelity Title moved
to dismiss for failure to bring the case to
trial within 5 years as required by section
583.310. The trial court granted the mo-
tion; the dismissal was affirmed on ap-
peal, and the Supreme Court granted
review and affirmed.
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Section 1775.7 expressly addresses
the effect of mediation on the running
of the five-year period. That section
provides that submission of an action to
mediation under the title’s provisions
shall not toll the running of section
583.310’s five-year period except when
the action is or remains submitted to
mediation more than four years and six
months after the action is filed. That
tolling did not apply here because the
case was not submitted to mediation in
the last six months of the five-year pe-
riod.

Under section 583.340(b), a stay of
the trial halts the running of the five-year
period. By contrast, a continuance gener-
ally does not. An order’s characterization
of whether the court is issuing a “stay” or
a “continuance” is not controlling; the
issue is the substance of the order. The
long-standing judicial understanding of
the term stay in the context of the five-
year statute is that it refers to those post-
ponements that freeze a proceeding for
an indefinite period, until the occurrence
of an event that is usually extrinsic to the
litigation and beyond the plaintiff’s con-
trol.

By contrast, stipulated continuances
that are not tied to any matter outside the
parties’ control more logically fall under
section 583.330. That section provides
that the parties may extend the five-year
period during which an action must be
brought to trial by written stipulation or
oral agreement made in open court.

By its terms, the April 3, 2008,
order was not a complete stay used
to stop the prosecution of the action
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altogether. It directed that some discov-
ery continue, and that the parties partic-
ipate in mediation. The tolling provided
by Section 583.340(b) was therefore in-
applicable.

Rather, the order striking the trial
date at the parties’ request was construed
as a continuance of the trial of the action
rather than a stay. The trial was not con-
tinued indefinitely. Instead, the date was
struck pending two defined contingen-
cies: a definite 90-day period for media-
tion to occur and a 120-day stay of the
proceedings. Neither of the contingencies
was extrinsic to the litigation. Both were
agreed to by the parties and totally within
their control. Neither necessitated a stay
of the trial, which was over five months
distant.

The Court stated that its construc-
tion of section 583.340(b) should en-
courage, rather than deter, agreements
to partial stays and to continuances of
the trial within the five-year period as
the parties deem necessary. Plaintiffs
who desire tolling for the relevant pe-
riod can achieve it by obtaining defen-
dants’ written stipulation or express oral
ageement in court. Conversely, defen-
dants will have the predictability of
knowing that, absent such agreement, a
stipulated continuance of the trial date
or a partial stay of the proceedings will
not later be construed to automatically
toll the statute.

A circumstance that does not qualify
for automatic tolling under section
583.340(b) may nonetheless be exclud-
able from the five-year period if the
circumstance makes it “impossible, im-
practicable, or futile” to bring the action
to trial. (§ 583.340(c).) Trial courts have
discretion to decide the issue of impossi-
bility, impracticability, or futility.

Prior cases have established that
“every period of time during which the
plaintiff does not have it within his power
to bring the case to trial is not to be ex-
cluded in making the computation.”
Hence, time consumed by the delay
caused by ordinary incidents of proceed-
ings, like disposition of demurrer,

amendment of pleadings, and the normal
time of waiting for a place on the court’s
calendar are not within the contempla-
tion of these exceptions.

Additionally, when the delay involves
the time necessary for the parties to con-
duct ordinary incidents of proceedings
leading up to the trial, the interference
must deprive the plaintiff of a “substantial
portion” of the five-year period for prose-
cuting the lawsuit in order to qualify as a
circumstance of impracticability. This
is because ordinary delays, even ones be-
yond the plaintiff’s control, are already
accounted for in the five-year period.

The Court held that, “On this
record, the trial court was within its dis-
cretion to conclude that the time attrib-
utable to the partial stay did not qualify
for tolling under section 583.340(c).”
Even after the order was entered,
Gaines largely retained control over the
proceedings. The purpose of mediation
is to resolve disputes “in a fair, timely,
appropriate, and cost-effective manner”
without derailing the litigation. (§ 1775,
subd. (a).) Parties participate voluntarily
and may withdraw at any time. Unless
the parties have agreed to a binding
award, any party who voluntarily enters
mediation may revoke its consent and
withdraw from the dispute resolution
process. Upon the filing of a statement
of nonagreement by the mediator,
Gaines was entitled to request that the
original trial date be reinstated, or that
she receive priority for a new trial date.
(§ 1775.9, subd. (b).) There is no reason
to believe that the stay, entered at the
parties’ request, could not have been
similarly vacated at their request.

Short(er) takes:

Litigation costs; Code Civ. Proc. §
1032; prevailing party; settlements: De-
saulles v. Community Hospital of the Monterey
Penansula (2016) _ Cal.4th _ (Cal.
Supreme).

Code of Civil Procedure section
1032, subdivision (a)(4) defines the
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“prevailing party” in litigation to include
“the party with a net monetary recovery”
and “a defendant in whose favor a dis-
missal is entered.” A “prevailing party,”
so defined, “is entitled as a matter of
right to recover costs in any action or
proceeding.” Is a plaintiff who voluntar-
ily dismisses an action after entering into
a monetary settlement a prevailing party
under these provisions, and therefore en-
titled to an award of costs? The Supreme
Court answered this question “yes” in
this case. “When a defendant pays money
to a plaintiff in order to settle a case, the
plaintiff obtains a “net monetary recov-
ery,” and a dismissal pursuant to such a
settlement is not a dismissal “in the de-
fendant’s favor.” But this is simply the de-
Sfault rule; settling parties are free to make
their own arrangements regarding costs.
(Hence, the lesson from this case is: the par-
ties should specify how costs will be handled in
their settlement agreement.)

Code Civ. Proc. § 998; conditional
offers; pre-offer expert costs; 2016
amendment to § 998: Toste v. Calportland
Construction (2016) _ Cal.App.4th __ (2d
Dist. Div. 6).

The jury in a wrongful-death action
ruled in favor of the defendant. While the
case was pending, the defendant made a
section 998 demand for $201,000, which
was conditioned on court approval of set-
tlement as a “good-faith settlement.” The
plaintiff rejected the offer. Later, the de-
fendant made a second 998 offer of
$750,000, which had no conditions. The
trial court granted the defendant’s ex-
pert-witness costs under section 998. Re-
versed in part.

The initial 998 offer was condi-
tional and therefore invalid. Section
998 offers cannot require conditions
other than an execution of a dismissal
and general release. The second offer
was valid because it was not condi-
tional. A 2015 amendment to section
998, effective January 1, 2016, changed
the statute so that if the plaintiff rejects
a defendant’s valid offer and later fails
to recover a more favorable judgment
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or award, the court may, in its discre-
tion, “require the plaintiff to pay a rea-
sonable sum to cover post-offer costs of
the services of expert witnesses . . . ac-
tually incurred and reasonably neces-
sary in either, or both, preparation for
trial or arbitration, or during trial or
arbitration.” Before the amendment,
the statute allowed defendants to re-
cover all expert costs, but restricted

plaintiffs to recovery of post-offer costs.

Hence, the amendment changed the
statute to treat both plaintiffs and de-
fendants in the same way with respect
to shifting expert costs. Because the
trial court’s award of expert costs in-
cluded both pre and post-offer costs, it
was vacated and the case remanded to
allow the trial court to determine the
amount recoverable expert costs in-
curred by the defense after the offer
was made.

Negligence per se; requirement for
proof of causation: Toste v. Calportland
Construction (2016) __ Cal.App.4th __ (2d
Dist. Div. 6) (same case as above).

The decedent was the project gen-
eral contractor on a construction project.
He was killed when the driver of a truck
on the site backed up and hit the dece-
dent. The truck driver had smoked mari-

juana two days before the accident and
had marijuana metabolites in his system.
But the evidence at trial did not reveal
any evidence that he was impaired at the
time he was operating the truck on the
day of the accident, or at the time of the
accident. The plaintiff relied in part on a
negligence per se theory, based on the
driver’s violation of a federal regulation
that prohibited truck drivers from using
marijuana.

The jury found that the driver was
negligent, but that his negligence was not
a substantial factor in causing the death.
On appeal, the plaintiffs argued that the
jury was required to find causation as a
matter of law based on the violation of
the regulation. It argued that if the driver
violated the federal safety regulation
by using marijuana, it did not matter
whether he drove safely. Rather, “the
mere fact that he drove at all is what mat-
ters” and that causation exists as a matter
of law.

The appellate court disagreed, ex-
plaining, “The jury impliedly found that
Michaelson’s use of marijuana was not a
substantial factor in causing the traffic fa-
tality because there was no drug impair-
ment.” The jury reasonably could have
concluded that the fatality was caused
by the decedent’s inattentiveness and
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careless conduct, rather than the driver’s
marijuana use. When reasonable minds
can differ as to the inferences to be drawn
from the evidence, causation must be de-
cided by the jury as an issue of fact. Cit-
ing Witkin, the court noted, “If the
accident would have happened anyway,
whether defendant was negligent or not,
then his or her negligence was not a
cause in fact, and of course cannot be the
legal or responsible cause.” This was the
jury’s implied finding. “That is to say, this
accident would have happened whether
or not defendant driver was under the in-
fluence of marijuana. Decedent was run
over because he was just not paying atten-
tion to the hazards of the job site.” Af-
firmed.
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