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Fifty shades
of employment

By CRAIG PETERS
The Veen Firm, PC

An often overlooked source of re-
sponsibility in personal injury and
wrongful death cases is the employer/
employee relationship. There are two
circumstances in particular where estab-
lishing an employer/employee relation-
ship can significantly aid in the
prospects of recovery in a plaintiff’s
case. The first occurs in those situations
where a defendant employee does not
have the ability to pay, but his or her
employer does.

A second circumstance occurs when
our client’s employment has been mis-
characterized as either being an inde-
pendent contractor or the employer has
assigned them to employment in a shell
company with no assets. Let’s look at
each of these situations.

Vicarious responsibility

The basic rule in California is that an
employer is responsible for the acts of
their employee when the employee is act-
ing within the scope of their employ-
ment. An employee is acting within the
scope of their employment if their acts
are reasonably related to the kinds of
tasks that the employee was employed to
perform, or if their acts are reasonably
foreseeable in light of the employer’s
business or the employee’s job responsi-
bilities.! This is generally a question of
fact for the jury? and the burden is on the
plaintiff to show that the act was commit-
ted by the employee within the scope of
his employment.®

In California, the scope of employ-
ment has been broadly interpreted under

the respondeat superior doctrine.* The
courts have done away with the tradi-
tional rule that respondeat superior only
applies if the employee’s actions are mo-
tivated in whole or in part by a desire to
serve the employer’s interests.> In fact,
cases have held that conduct which vio-
lates an employer’s express orders or an
employee’s official duties may still be
within the scope of employment. The
courts have also held that even willful or
malicious acts may be within the scope of
employment.®

While the CACI instruction is
worded somewhat restrictively, there are
plenty of cases that one can use to ex-
pand the reach of vicarious liability
under the scope of employment theory.”
The courts have attempted to help clar-
ify circumstances in which an employee
has mixed business acts with personal
acts by trying to draw a line between
minor deviations from the employer’s
business and substantial departures from
the employer’s business.® As opposed
to creating much clarity, the court’s at-
tempts to clarify have only created
sufficient ambiguity such that lawyers
on both sides of this issue will have
plenty to argue.

Auto accidents

Perhaps the greatest area of expan-
sion in California law has happened to
the long standing “going-and-coming
rule.”® Under this rule, when an em-
ployee was driving to work, and home
from work, the employer had no vicarious
responsibility. This is still the basic rule,
however, the exceptions have created
greater responsibility for the employers
under certain circumstances.
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Vehicle use exception

CACI 3725 used to be mistitled the
Required Vehicle Exception. This poor ti-
tling of the jury instruction would lead
one to reasonably believe that an em-
ployer must actually require the em-
ployee to have a vehicle available for use
in order for the exception to apply. As
was always true, but was made clear and
explicit in the Moradi case,' the vehicle
use exception to the going-and-coming
rule applies where the presence of the
employee’s vehicle at the worksite, or
with the employee, provides some direct
or incidental benefit to the employer.

The benefit to the employer can be
realized under at least two different cir-
cumstances. First, the employee has
agreed to make the vehicle available as an
accommodation to the employer or, sec-
ond, the employer has reasonably come
to rely on the vehicle’s use and expects
the employee to make it available. In
both circumstances, the employer re-
ceives a benefit. Whether the benefit is re-
alized or not is immaterial.

Consider the circumstance where
someone works as a maintenance engi-
neer and goes to work at the same build-
ing every day, but the employer has
off-site facilities that it would want the em-
ployee to go to if something needed re-
pairing. The employer asks the employee
to have their car available to do those oft-
site fixes. The fact that the employee
never does an off-site fix is immaterial.
The benefit to the employer is that the ve-
hicle was available, if needed. The reason-
ing for this rule was succinctly stated in
the Smith case, a workers’ compensation
matter from 1968, that is as true today, as
it was nearly 50 years ago.!!
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“An employer must be conclusively
presumed to benefit from employee ac-
tion reasonably directed towards the exe-
cution of the employer’s orders or
requirements. For purposes of vicarious
liability, an employer cannot request or
accept the benefit of an employee’s serv-
ices and concomitantly contend that he
or she is not performing service growing
out of and incidental to the employ-
ment.”

This concept, regularly attributed by
defense attorneys to only being applicable
in workers’ compensation situations, is now
unquestionably applicable in plaintiffs’
personal injury cases based on the Moradi
case.'? The court cites regularly and ap-
provingly to the Hinman v. Westinghouse
case from 1970." The Moradi case made
clear to all that when allocating the risks
and benefits that are derived from an em-
ployee using a vehicle that has a benefit to
the employer, the risks are most appropri-
ately allocated to the employer. This issue,
just as with general employer vicarious re-
sponsibility, is a question of fact to
be determined by the jury.

The jury will weigh whether the em-
ployee’s use of a vehicle was too infre-
quent to confer a sufficient benefit on the
employer so as to make it unreasonable to
require the employer to bear the cost of
the employee’s negligence, or whether
there was a benefit to the employer,
though not necessarily at the time the
person was driving, but as a result of the
employee’s vehicle availability to aid the
employee in doing their job and thereby
conferring a benefit on the employer.!*
This particular rule should be crafted
into a special instruction at the time of
trial regarding the presumed benefit to
the employer.

Special Errand Exception

If the vehicle use exception does not
apply, another avenue for vicarious re-
sponsibility of the employer is to establish
whether the employee, while either on
the way to work or on the way home, was
running an errand for the employer. If
one can establish that the employee

is running an errand on behalf of the em-
ployer, then the employee’s conduct is
within the scope of his or her employ-
ment from the time they start the errand
until they return from the errand or until
they have completely abandoned the er-
rand for personal reasons.

In general, these two exceptions (“ve-
hicle use” and “special errand”) to the
going-and-coming rule get confused. The
court in Moradi helped clarify when the
analysis under the vehicle use exception
should apply and when, as the defen-
dants in the case were pushing for, an
analysis under the special errand excep-
tion'> should apply. Unlike in the vehicle
use exception, the special errand excep-
tion has specific factors to be considered
when determining whether the employee
has completely abandoned their business
errand. The factors include the intent of
the employee; the nature, time and place
of the employee’s conduct; the work the
employee was hired to do; the incidental
acts the employer should reasonably have
expected the employee to do; the amount
of freedom allowed the employee in per-
forming his or her duties; and the
amount of time consumed in the
personal activity.

The most common circumstances
where a special errand exception applies
are those instances where somebody trav-
els irregularly for work and would be con-
sidered in the course and scope of their
employment while traveling to a confer-
ence or seminar. Another common
occurrence would be the employee who
generally goes to an office, works all day,
and goes home, in which case the going-
and-coming rule would preclude liability
for the employer when the employee is
driving their vehicle, but under the spe-
cial errand, the employer becomes re-
sponsible for the employee’s driving
when the employee leaves the office to
have lunch and, while out having lunch,
agrees to go to the post office to pick up
stamps for the office. In that circum-
stance the special errand would apply
and the driving to and the driving from
the office while on the special errand
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would be covered under vicarious respon-
sibility under the scope of employment.!¢

Telephone calls

A third circumstance in which vicari-
ous responsibility applies to the employer
for the acts of the employee are those cir-
cumstances in which the employee is
driving their vehicle and is making a tele-
phone call that’s business-related. In this
circumstance, we look to see whether, at
the time of the accident, the person was
on the phone making a business-related
call (in which case the employer would be
held responsible), or look to see during
the total trip, whether the employee was
regularly using his or her phone to con-
duct business, regardless of whether the
travel was for a business purpose.!”?

In the circumstance where a single
phone call for work-related purposes was
made while driving a vehicle, during a
day when the employee was not working
for the employer, and sometime, minutes
later after the call had ended, an accident
occurred, the court has found no vicari-
ous liability for the employer.

However, the court in Miller made
clear that the determination as to
whether a phone call that is work-related
establishes vicarious liability is a factually
determined issue, where we look at both
the scope and the breadth of the activity
by the employee in the time period rele-
vant to the tortious conduct. A person
making numerous work phone calls while
driving their vehicle, whether the tortious
conduct happens while the person is on
the phone or not, may still give rise to vi-
carious liability based on the principals
espoused in Miller.'® Presumably this
same principle would apply to work text
messages or work emails that are sent
while driving.

Client’s employment
mischaracterized

The other avenue where an employ-
ment relationship is helpful is when your
own client has been mischaracterized in
his employment. Oftentimes this can
happen by him being referred to as an

Copyright © 2016 by the author.

For reprint permission, contact the publisher: www.plaintiffmagazine.com 2



=

1

mE =

= : "';ww_.w.plaintiffmaga.zine.cdi'n

independent contractor when in fact he
actually is an employee, or in a circum-
stance where an employer utilizes various
different shell companies and the client
has been mischaracterized as an em-
ployee of one of the shell companies that
has no assets but does have workers’ com-
pensation, as opposed to the proper cor-
poration, which has assets and doesn’t
have workers’ compensation.

In both of these circumstances, the
critical element is determining whether
the true employer has workers’ compen-
sation insurance for your client. If they
do not, your client has the advantage
under the law in that the employer is pre-
sumptively responsible for any injuries
that your client has received while work-
ing. Because the employer does not have
workers’ compensation insurance, the
employer is not able to allocate employee
fault to your client.!?

The first step in this process is deter-
mining the employer for whom you be-
lieve your client actually worked. Under
California law, once a plaintiff comes for-
ward with evidence that he or she pro-
vided services for the employer, the
employee has established a prima facie
case that their relationship was one of
employer/employee.?’ The fact that one is
performing work and labor for another is
prima facie evidence of employment, and
such person is presumed to be a servant
in the absence of evidence to the con-
trary.?! Once the employee establishes a
prima facie case, the burden then shifts to
the employer to prove, if it can, that the
presumed employee was an independent
contractor.?

You should be careful when pursuing
this avenue to pay close attention to
CACI 3704. That instruction places the
burden on the plaintiff to prove that the
plaintiff was the employee of the defen-
dant but instead of the simple showing of
having provided services to the putative
employer, CACI 3704 instead puts the
entire burden of proving employment
on the plaintiff, including presenting

evidence of the Borello factors. This is
contrary to the law as laid out in both the
Narayen and Yellow Cab cases. Neverthe-
less, you will want to have evidence that
helps support your client’s position as it
relates to the employment issues laid out
in Borello. Tt is typically useful to empha-
size two points when attempting to estab-
lish employment. In S.G. Borello & Sons,
Inc. v. Department of Industrial Relations
(1989) 48 Cal.3d 341, the court said “The
most significant consideration is the puta-
tive employer’s right to control work de-
tails.”

The Supreme Court of the State of
California has emphasized that the perti-
nent question is “not how much control a
hirer exercises, but how much control the
hirer retains the right to exercise.”?* In
determining how much control the hirer
retains, the critical question is whether
the employer has the right to discharge at
will without cause.?** The court has char-
acterized the right to discharge at will
without cause as strong or perhaps the
strongest evidence of the right to control
in support of an employment relation-
ship. To the extent that you can get a spe-
cific jury instruction that cites to Borello
and Ayala and emphasizes this particular
point when helpful in your cases, the
greater chance of success you will have at
trial.

In many cases, you may find that
there is a contract attempting to explicitly
characterize your client as (1) either an
employee of somebody else’s company, or
(2) specifically designating them as
an independent contractor and not an
employee. The court has been quite clear
on such labels. The label placed by the
parties on their relationship is not dispos-
itive and “subterfuges are not counte-
nanced.”?0 It is useful to have this specific
special jury instruction as well to disarm
the potential effect of the parties’ written
agreement and characterization of their
relationship. The key to success in this
endeavor is how you frame the relation-
ship between your client and the
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employer, or in cases where the tortfeasor
is a defendant and has been mischarac-
terized as an independent contractor,
properly framing the relationship be-
tween the defendant tortfeasor and his or
her putative employer.

The new ‘“gig economy”’

A classic example of the circumstance
in which you would want to characterize
the defendant tortfeasor as an employee
as opposed to an independent contractor
is in the new “gig economy.” Take the ex-
ample of a start-up company that hires
drivers to transport passengers, but
claims the company is merely a technol-
ogy application that connects drivers and
passengers. The start-up will argue that
the drivers are all independent contrac-
tors. But, in fact, they should be found to
be employees based on a close analysis of
the law and the facts. Despite a contract
written by the start-up that says the driv-
ers are independent contractors, the
start-up holds the power to terminate the
relationship at any time. Further, the
start-up retains the right (the power) to
control the way in which the drivers per-
form the details of their work, including
what radio stations should be listened to,
how to greet a potential passenger, the
route to be driven, the type of car to be
used, etc.

Conclusion

Taking the time to evaluate your case
to determine whether there are em-
ployer-employee relationships that could
benefit your client is a process that can
reap great rewards. Whether it’s a
vehicle-related accident case in which
an exception to the going-and-coming
rule is available, using the defendants’
employee status to hold the employer li-
able, or using your client’s true status as
an employee of a company, when on first
glance it appears he was an independent
contractor or an employee of a different
company, are all potential avenues for en-
suring fair recovery for your clients.
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Craig M. Pelers is a
trial attorney and the team
leader of the Peters Trial
Team at The Veen Firm.
His team litigates complex
cases involving wrongful
death as well as those with
catastrophic life- or career-
changing injuries.
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