Back to work with a

By JosepH T. CROUSE

Conventional wisdom would suggest
that an individual with a mild traumatic
brain injury (TBI) who has returned to
work, perhaps at the same or even greater
compensation, has suffered no lifetime
loss of earning capacity. This is a misper-
ception. The issue before the courts, loss
of earning capacity, addresses “lifetime

compensation” which includes both earn-
ings and worklife expectancy as elements.
Even if an individual has returned to work
earning more money than ever before,
this individual with a mild traumatic brain
injury has suffered a loss of earning ca-
pacity due to the likely decline in his or
her worklife. The losses in these cases can
range from several hundreds of thousands
of dollars to millions of dollars.

mild TBI

Human capital

In addressing the loss of earning ca-
pacity, it is necessary to measure the re-
duction in human capital. Economists
define human capital as the acquisition of
knowledge, skill and understanding as a
result of education, training and experi-
ence that allows an individual to sell his
or her services in the labor market in
exchange for compensation. When an
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individual suffers from a mild traumatic
brain injury or non-severe cognitive dis-
ability, the individual’s human capital is
normally reduced. The precursors to
human capital are intelligence and physi-
cal ability. It is easy to imagine how a cog-
nitive disability can impact both

of these precursors to human capital.
Data emanating from the U.S. Census
Bureau’s American Community Survey
(ACS) tells us that, on average, cognitive
limitations reduce both earnings and
worklife expectancies for workers across
all levels of educational attainment.

The American Community Survey

The U.S. Census Bureau’s American
Community Survey (ACS), the largest an-
nual survey in the United States, provides
a large variety of statistics on numerous
characteristics for the nation. Numerous
researchers have utilized ACS data for a
wide variety of purposes. The information
provided by ACS concerning individuals
with disabilities is considered the “gold
standard” by most researchers in examin-
ing the earnings and employment levels
for persons with a disability. The Disabil-
ity Statistics Rehabilitation Research and
Training Center for Economic Research
on Employment Policy for Persons with
Disabilities publishes an annual disability
compendium of disability data from the
ACS (Houtenville, Andrew J., and Tony
Ruiz. 2012 Annual Compendivm of Disability
Statistics. Durham, NH: University of New
Hampshire, Institute on Disability, 2012.).

In cases involving cognitive disability,
we utilize the 2009-2013 ACS data where
a respondent to the survey answers the
question: “Because of a physical, mental,
or emotional condition does this person
have serious difficulty concentrating, re-
membering, or making decisions?” When
a person meets the ACS definition of cog-
nitive disability, his or her human capital
is typically reduced. The government
data are clear about persons with a cogni-
tive disability: 1) when working year-
round, full-time, they earn less, on
average, than their counterparts without
a cognitive disability, and 2) they typically

work less over their lifetime than their
counterparts without a cognitive disability.
The data also allow us to consider severe
cognitive disabilities; a cognitive disability
is considered severe when problems with
self-care or going outside the home are
also reported. For the purposes of this ar-
ticle, non-severe cognitive disabilities are
discussed such as those resulting

from mild traumatic brain injury.

The ACS contains multiple levels of
educational attainment that can be uti-
lized in computing both average earnings
figures (13 classifications to be exact) and
worklife expectancy values. For sake of
clarity in presentation, we present only
three levels of educational attainment
(high school graduate, baccalaureate
degree, and professional degree).
Individuals with a professional degree
are those who received any degree
with a “D” that is not a Ph.D. (such as:

].D., M.D., D.D.S,, etc.).
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Table 1 provides the average earn-
ings figures for both non-disabled and
non-severely cognitively disabled indi-
viduals. These earnings figures are statis-
tical averages for full-time year-round
workers and are stated in 2015 dollars.
As is apparent, cognitive disability signif-
icantly reduces earnings for males across
various levels of educational attainment.
When the level of educational attain-
ment increases, it is not surprising that
the disability decrement increases as
well. This may be because with higher
levels of education, we use our mind
more at the job (remembering, concen-
trating, making decisions, etc.) and cog-
nitive disability has a greater impact.
These figures all pertain to non-severe
disabilities. The disability effect would
be much greater if the data pertained to
a severe disability.

Tahle 1: Earnings for Full-Time Year-Round Workers

| Non-Disabled | Non-Severe Cognitive Disability

Males

High School Graduate $48,809 $40,168

Baccalaureate Degree $92,075 $69,447

Professional Degree $183,626 $108,188

Females

High School Graduate $35,552 $30,982

Baccalaureate Degree $63,305 $49,142

Professional Degree $121,800 $84,604

Tahle 2: Worklife Expectancies for 35-Year-0ld Persons

|  Non-Disabled | Non-Severe Cognitive Disability
Male Worklife Expectancy
High School Graduate 25.0 yrs. 15.6 yrs.
Baccalaureate Degree 28.0 yrs. 15.4 yrs.
Professional Degree 32.1yrs. 16.9 yrs.
Female Worklife Expectancy
High School Graduate 21.7 yrs. 10.3 yrs.
Baccalaureate Degree 24.1 yrs. 14.9 yrs.
Professional Degree 27.7 yrs. 17.9 yrs.
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As shown in Table 1, females typi-
cally earn 60 percent to 80 percent of
what males earn depending on their
level of educational attainment. The rea-
son for this is twofold: the effects of the
composition of the labor force being
male-dominated several decades ago and
gender discrimination. Since females
worked less several decades ago, older fe-
male workers in the sample are biasing
the numbers downward. The good news
is that the gap in wages is closing. It may
be preferable to utilize “All Person Dol-
lars” for the earnings of all workers of a
particular level of educational attainment
when a statistical earnings figure is used
as a proxy for a female’s pre-injury
and/or post-injury earning capacity.

Worklife expectancy

An individual’s worklife expectancy is
the “how long” of lifetime earnings. It
tells us the number of years of future
earnings that should be considered when
estimating a loss. A worklife expectancy
could be assumed (to Social Security or
retirement age) but that is usually inaccu-
rate. Instead, worklife expectancy can
be statistically measured. Worklife ex-
pectancy, when statistically measured, is
an average that combines the probabili-
ties of life, participation in the labor
force, and employment rates. It adjusts
for periods when an individual may be
out of the labor force. It is driven by vari-
ables such as age, gender, education, and
disability status.

Table 2 provides worklife expectancy
values for persons with no disability and
persons with a non-severe cognitive dis-
ability as defined by the ACS. The work-
life expectancy values take into account
periods of unemployment and life events
where an individual may not be in the
labor force or employed. Worklife ex-
pectancy tends to increase with higher
levels of education. Individuals with a
non-severe cognitive disability experience
a substantial decline in worklife ex-
pectancy as shown in Table 2.

The statistically average female has
a lower worklife expectancy than the

statistically average male. It is important
to consider a female’s pattern of employ-
ment to determine whether a female ex-
hibits a pattern of work most like that of
the average female or average male. Oth-
erwise, it would be unfair to reduce a fe-
male’s worklife expectancy by 4 to 5 years
simply because she is female when she ex-
hibits a work pattern most like that of a
typical male.

Loss of future earning
capacity

In estimating the loss of future earn-
ing capacity, an analyst can choose to use
the individual’s actual pre-injury and
post-injury earnings, or a proxy such as
the statistical average earnings for an ed-
ucational group as is presented in Table
1. However, in some cases an individual
has earned the same dollar figure both
pre-injury and post-injury. In this case,
an analyst can account for the probable
diminution of earnings over time by as-
suming the injured individual’s pre-injury
earning capacity is 24.6 percent greater
than his current post-injury earnings.
This is because the difference between
the earning capacity of a male with no
disability and one with a non-severe cog-
nitive disability is 24.6 percent. Another
way to analyze this case is to utilize the
same dollar figure for both the pre-injury
and post-injury earnings figures. In this
case, the expert believes both the pre-in-
jury and post-injury earnings figures have
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demonstrated a sufficient number of
years and are a reasonable representation
of the individual’s capacity to earn
money. There is still a substantial loss of
earning capacity due to the reduction in
worklife expectancy.

Table 3 (on Page 22) presents the loss
of future earning capacity for 35-year-old
persons with cognitive disability under
scenarios that consider both the worklife
and earnings reduction and in scenarios
that consider only the worklife reduction.
If we take for instance, a 35-year-old male
with a professional degree who has suf-
fered a mild traumatic brain injury and is
non-severely cognitively disabled, the loss
of future earning capacity can be calcu-
lated. First, let’s consider that his earn-
ings both pre-injury and post-injury are
best represented by the statistical average
for 35-year-old males with a professional
degree: $183,626 pre-injury and
$108,188 post-injury as in Table 1. Next,
his worklife expectancy is calculated as
32.1 years pre-injury and 16.9 years post-
injury as in Table 2. His loss of lifetime
expected earnings is calculated by finding
the difference between multiplying his
pre-injury earning capacity by his pre-
injury worklife expectancy and multiply-
ing his post-injury earning capacity by
his post-injury worklife expectancy.

This is completed as follows: Loss =
($183,626 X 32.1 years) — ($108,188 X
16.9 years) = $4,066,017. All of the losses
that consider both worklife reduction and

Tahle 3: Loss of Future Earning Capacity for 35-Year-0ld Persons with Cognitive

Disahility
Considering both Worklife Reduction & Earnings Reduction

Males Females
High School Graduate $593,604 $452,364
Baccalaureate Degree $1,508,616 $793,435
Professional Degree $4,066,017 $1,859,448
Considering only Worklife Reduction
High School Graduate $458,805 $405,293
Baccalaureate Degree $1,160,145 $582,406
Professional Degree $2,791,115 $1,193,640
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earnings reduction are calculated in this
manner.

Now let us suppose that this same
male earns the same dollar figure post-in-
jury as he does pre-injury, and as a result
the expert concludes that his post-injury
and pre-injury earning capacity figures
can reasonably be represented as the
same dollar value. In this case, the loss
results from considering the reduction in
worklife expectancy. His loss of lifetime
expected earnings is calculated by finding
the difference between his pre-injury
worklife expectancy and post-injury work-
life expectancy, and then multiplying this
figure by his earning capacity that is held
constant in both the pre-injury and post-
injury scenarios.

This is completed as follows: Loss =
(32.1 years — 16.9 years) X ($183,626) =
$2,791,115. All of the losses that consider
only worklife reduction are calculated in
this manner. It is important to note that
fringe benefits should also be considered,
and for sake of simplicity have not been
presented in this article. In addition, if
the analyst utilizes either a net negative
or a net positive discount rate, these cal-
culations become more complicated when
the loss is discounted to present value.
The net neutral discount (total offset) ap-
proach is the one best supported by his-
torical data and the approach assumed by
these loss calculations.

Table 3 clearly shows that substantial
losses result when only the probable re-
duction in worklife is considered. Clearly,
an individual that goes back to work
earning the same money as before injury
suffers a loss of future earning capacity.

Case Study: Knitowski v. Gundy

A recent appellate court decision,
Knitowski v. Gundy and State of New Jersey
and_John Glover, provides a good frame-
work from which to think about earning
capacity loss (Knitowski v. Gundy and State
of New Jersey and John Glover, 2011 N. J.
Super. Unpub. LEXIS 2797 (N.]. Super.
2011)). While traveling on the highway,
Mr. Knitowski was forced to swerve to
avoid another vehicle. As a result of
swerving, his vehicle collided with a trac-
tor trailer. Mr. Knitowski was flown to a
hospital and was diagnosed with multiple
facial fractures, traumatic brain injury
and post-traumatic seizures.

The medical doctor opined to the
permanency of his cognitive impair-
ments. He earned around $800,000 in his
last full year of employment prior to the
injury. After the injury he earned $1.2
million, $1.3 million and $1.4 million in
the three subsequent years. Even though
he is now earning more, he still suffered
an earning capacity loss as a result of the
injury.

The attorney in this case went after
the probable reduction in Mr. Knitowski’s
worklife expectancy. His future worklife
was likely reduced as a result of the per-
manent cognitive impairment. There is
an interaction effect of disability and the
aging process. Disabled individuals tend
to retire sooner and become less produc-
tive in their work causing them to lose
their current employment sooner than
their non-disabled counterparts. The jury
awarded future economic loss damages
of $3.6 million in this case based on the
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reduction of worklife expectancy. The
appellate court affirmed the trial court’s
decision allowing the expert’s testimony
based on reduced worklife expectancy for
disabled individuals emanating from ACS
data. The judge concluded that the plain-
tiff’s reduced worklife expectancy was
based upon an accepted methodology
and reliable data (the same source as that
presented in this article).

Conclusion

The probable reduction in worklife
expectancy for individuals with mild trau-
matic brain injury leads to a substantial
loss of future earning capacity even when
the individual returns to work earning
the same or greater amount of money
than prior to injury. This conclusion is
supported by the best available disability
data emanating from the U.S. Census Bu-
reau’s American Community Survey.
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