Forensic economics
and the calculation
of personal-injury damages
An overview of the role of the economic expert and
some of today’s more controversial economic issues

By JAMES MILLS

Forensic economics is the application
of standard methods of economic analy-
sis, finance and accounting in order to es-
timate damages in litigation. The most
important function of the economist is to
assist the trier-of-fact in the task of decid-
ing on a damages amount, should they
find liability. An important distinction is
that this is “forensic economics” versus
“academic economics” or “corporate fi-
nance.” This distinction is important be-
cause forensic economics is really
economics according to the rules of law,
whereas academic economics is more the
study of theory and corporate finance is

more attuned to financial decision-making
for a business entity. In forensic econom-
ics, any time theory and law are in con-
flict in an economic analysis, law must
prevail. The following discussions will
apply to many states, but the examples
are based on California jury instructions
and case law.

A key way the forensic economist can
know the guidelines of how they are to
make their calculations is to ask the attor-
ney that has retained them for the jury in-
structions which will be in use in the case.
This will provide a framework to use in
conjunction with their experience and
training in order to provide the most ac-
curate estimate of economic damages.
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Loss of earning capacity

At the beginning of their work on
any case with a loss of earnings, the econ-
omist should find out if the claim is being
made for lost earnings or lost earning
capacity. The difference is important
because lost earnings is a claim for an
amount based on a specific earnings
level, i.e., what the plaintiff was making at
a specific point in time, whereas capacity
is based on what the plaintiff was able to
do, what they could do.

CACI 3903D states:

To recover damages for the loss of
the ability to earn money as a result of
the injury, [name of plaintiff] must prove
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the reasonable value of that loss to
[him/her]. It is not necessary that
[he/she] have a work history.

There are two issues related to earn-
ing capacity: the actual level of income
lost, and the time frame over which that
income would have been earned.

On the first point, consider the
plaintiff who was working as a pizza de-
livery person at the time of their injury.
If that plaintiff had been a pizza delivery
driver for the past 20 years, then that is
most likely a representation of their ca-
pacity. However, if that plaintiff was a
pizza delivery driver while they were
going to law school, then their capacity
may be that of an attorney. It is impor-
tant for the economist to know these
facts in order to accurately estimate the
damages. In this regard, it is often im-
portant for a vocational expert to lay the
foundation for what the plaintiff could
have done, but for the injury or death,
since there are cases where it is not
within the expertise of the economist to
make that determination.

The second issue, the time period
over which the damages are to be calcu-
lated, is one that is not without contro-
versy. Here again, the economist can
look to the rules to determine damages.
Work-life expectancy, which some econo-
mists use to determine the amount of
time over which damages are calculated,
is the average number of years a similar
person (e.g., a male with a high school
diploma) would work for the remainder
of their life. Work-life capacity, on the
other hand, is the amount of years an in-
jured person could have worked, but for
their injuries or death. The difference is
important: work-life expectancy tables
make a number of deductions for possi-
bility of unemployment, labor-force par-
ticipation, death, etc. These reductions
do not capture the capacity of the plain-
tiff. For instance, if a person chooses to
take time off of work to care for a parent,
that does not mean they don’t have the
capacity to earn money during that pe-
riod. But this is exactly the type of as-
sumption built into work-life expectancy

tables that artificially reduce the amount
of damages calculated for an injured per-
son.

An example of capacity versus ex-
pectancy, or “the average” is this: Sup-
pose someone owns a house that has the
capacity to sleep six, and that, on aver-
age, two people sleep there. Now sup-
pose that house is completely destroyed.
What needs to be replaced is the house
as it was, with a capacity to sleep six,
rather than a house that only sleeps two.
The capacity, not the average, is what has
been destroyed.

Reduction of damages to
present value

Reduction to present value is a sub-
ject of continuing disagreement among
forensic economists. Often two opposing
economists will use the same underlying
facts in a case and arrive at radically dif-
tferent present-value figures due to the
disparity in the discount rate. Some
economists will assign a higher discount
rate to account for risks inherent in the
work that the plaintiff did, particularly if
a person was self-employed. While some
may argue that it is proper to account for
this risk, the discount rate is not the
proper place to make that adjustment.
This is because the present-value calcula-
tion is based on what we are assuming
the plaintiff will do with the award, if
there is one. We have to remember that
any award is to replace what has been
lost. The award should be invested and
drawn from over the damages’ period
such that the balance at the end of the
damages’ period is zero. Using an in-
flated, high-risk investment vehicle in-
vites loss of the investment corpus. In
other words, the award which the trier-
of-fact determined would make the
plaintiff whole is put at risk.

The proper place to adjust for any
inherent risk is in the calculation of the
damages prior to reduction to present
value. For instance, if someone was a self-
employed carpenter, a history of their
earnings can be examined for highs
and lows. Taking an average of these
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fluctuations will help to account for po-
tential future-market fluctuations, and
therefore the risk that the injured person
potentially would have had ebbs and
flows in their future income.

Offsets to damages: Collateral
sources and personal
consumption

An area that helps to highlight the
difference between academic economic
calculations and forensic economics ac-
cording to the rules of law is the subject
of offsets. An academic economic re-
searcher attempting to estimate a before
and after dollar difference in a situation
might account for all sources of income.
For instance, they might account for what
a person was earning before injury, what
they earn after injury, and what insur-
ance benefits they might receive after in-
jury. Adding all of these elements will
arrive at a total dollar difference. In
forensic economics, this is not necessarily
the way the calculations are supposed to
be executed.

The collateral-source rule has a long
history and is the subject of legal re-
search that is outside of the scope of this
paper. However, we do know that, in
order to follow the law as economists,
we must follow this rule.

For example, let’s suppose that a
decedent was part of a pension program
that provides survivor payments as one
of its benefits. Those benefits were paid
for in advance by the efforts of the dece-
dent: through their employment with the
entity that provides those benefits, a
combination of employee and employer
contributions, or premium payments,
were made in advance to secure those
payments. The collateral-source rule tells
us that we do not make an offset for
these survivor benefits because the de-
fendant would be getting an economic
benefit, the survivor benefits, that an-
other party paid for (the decedent or
their employer). When the law calls for
such exceptions, then the law must be
followed. For example, in medical mal-
practice cases in California, the defendant
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has a right to introduce evidence of cer-
tain payments made to the injured per-
son (see California Civ. Code, § 3333.1).

Another area of controversy in foren-
sic economic damages calculations is per-
sonal consumption. Generally, this
deduction should be made from damages
estimated in wrongful-death cases. For in-
stance, CACI 3921 instructs, among other
things: “The financial support, if any,
that [name of decedent] would have con-
tributed to the family during either the
life expectancy that [name of decedent]
had before [his/her] death or the life ex-
pectancy of [name of plaintiff], whichever is
shorter.” Generally, the economist will
make a deduction from income for the
decedent’s personal consumption, or per-
sonal maintenance expenses, because the
value of these would not have been avail-
able to support the family.

The most important distinction is
this: to whom do the economic damages
accrue? In a wrongful death case it is
usually the family, although it may be to
the estate. But what if it is a personal-in-
jury case? In a personal-injury case where
death is imminent, for instance in a
missed-diagnosis, medical-malpractice
case, some economists will deduct per-
sonal consumption from all income that
would be lost after the plaintiff dies. This
is an improper calculation. If the plain-
tiff is still alive, the case is a personal-in-
jury case. The loss is to the plaintiff. It is
not until death actually occurs, and the
case becomes a wrongful-death case, that
damages to the survivors are to be calcu-
lated. At that point, the personal con-
sumption deduction should be made.
Again, following the rules of law will
guide the economist in properly estimat-
ing the damages.

A second area of controversy con-
cerning personal consumption is in the
calculation of household services. In a
wrongful-death case, we can again look to
CACI 3921: “The reasonable value of
household services that [name of decedent]
would have provided.” There are also
personal injury cases wherein there are
household services losses calculated. For

instance, CACI 3903E states: “The loss

of [name of plaintiff]’s ability to provide
household services. To recover damages
for the loss of the ability to provide
household services, [name of plaintiff]
must prove the reasonable value of the
services [he/she] would have been reason-
ably certain to provide to [his/her] house-
hold if the injury had not occurred.”
Note that both of these instructions state
the reasonable value of household serv-
ices. They do not state the net value of
household services. There is no instruc-
tion to deduct any sort of personal con-
sumption. Yet some economists make this
deduction.

But such a deduction cannot be
measured, or even justified, when the
point of the household services calcula-
tion is to estimate the replacement value
of those services. Remember that the per-
sonal consumption deduction is made
from income to account for expenses the
decedent would have made for their own
benefit. This same calculation cannot
apply to household services because we
are not talking about income but the
value of what the decedent did. It matters
not whether or not they enjoyed seeing a
freshly cut lawn (a non-economic benefit)
because they still performed the task of
mowing the lawn.

If we are effectively estimating the
cost in the market of hiring someone to
mow the lawn, clean the bathroom,
change the oil in the car and scrub the
kitchen floor, how can such a deduction
be made? In a death case, are we assum-
ing the surviving household members will
be contacting a housekeeping service and
asking for a discount because the dece-
dent also lived in the clean house? When
we take the car to the mechanic, do we as-
sume that the mechanic will be giving a
discount because the decedent also drove
that car? Said another way, will the house-
keeping company hired be instructed to
only clean a certain percentage of each
room? Will the mechanic be instructed to
only use four quarts of oil rather than
five? Of course not. If the deceased per-
formed these services, and now someone
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else has to be hired to perform them, the
loss is clearly the cost of hiring someone
to perform the task. Finally, a review of
the literature reveals no empirical study
that has calculated which chores only
benefit the decedent and have zero bene-
fit to the rest of the household.

It should be noted that in jurisdic-
tions where the loss is only to the sur-
vivors and the decedent performed
household services exclusively for their
benefit, e.g., the single decedent with no
dependents, etc., then there is no loss of
economic value of household services. If
there were no surviving household mem-
bers who benefited from the decedent’s
services, then there is no loss to count.

It is in this scenario that a forensic econo-
mist could be justified in espousing a per-
sonal consumption deduction, and that
would be at the 100 percent level. If on
the other hand, the jurisdictional loss is
to the decedent, any deduction for per-
sonal consumption is inappropriate.

Conclusion

In a personal-injury or wrongful-
death case the forensic economist is usu-
ally tasked primarily with estimating the
value of economic damages. This can be a
daunting task when information is imper-
fect, incomplete or non-existent. In order
to estimate damages that will adhere to a
legal standard (e.g., to within a reason-
able degree of economic certainty), we
must use the best empirical and statisti-
cally validated information available
based on the evidence in the case. We
should then combine this information
with the legal parameters of the case, jury
instructions, legal decisions and learned
treatises, in order to properly estimate
the damages. This will allow the forensic
economist to calculate damages that meet
the legal standard and to do their job of
assisting the trier-of-fact.

Judicial Council of California, Civil Jury
Instructions. Fall 2013
California Civil Code
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