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All trial lawyers share the experience
of walking out of the courtroom and im-
mediately engaging in self-criticism of
our performance. Did I answer the
court’s question? Was it the best answer? I
should have said . . . I should have asked
a different question on cross-examination
or maybe I should not have engaged in
cross-examination at all. Hopefully, this
self-examination is how we grow as trial
lawyers, as we learn from our failures
much more than our successes. And while
we may discuss our internal critique with
our law or life partners, we rarely share
them with others. After all, it is not easy
to admit our mistakes or doubts about
whether we did the best job that we could
have done. 

When it comes to mediation, a
process that all of us engage in far more
often than trial, we may not be quite as
self-critical. After all, we spend most of
our time learning and practicing trial ad-
vocacy skills, not mediation advocacy. But
we need to learn more about how to be-
come effective mediation advocates. This
is Jan Schau’s contribution to the profes-
sion in her book, View from the Middle of
the Road: A Mediator’s Perspective on
Life, Conflict and Human Interaction.
Not only does Ms. Schau engage in the
critical analysis of her own performance
as a mediator, she also provides observa-
tions of counsel’s conduct and most im-
portantly, she shares that analysis with all
of us. The book allows counsel and medi-
ators the opportunity to learn mediation
techniques and strategy from the per-
spective of an effective, open and honest

practicing media-
tor. The book dis-
cusses the tools
necessary for an ef-
fective mediation
in the context of
actual mediations
that Ms. Schau has
conducted. This is

the most effective method of teach-
ing mediation skills because, like
anything else, we understand and
learn from the context of the media-
tion itself rather than a set of sterile
mediation tips. 

Throughout the 12 mediations
that she discusses in her book, I was
impressed by the honesty and con-
fessional nature of Ms. Schau’s de-
scription of her performance as a
mediator. The mediations cover
many substantive areas of law; from
personal injury and employment to
real estate, probate and commercial
litigation. Ms. Schau takes on the
failed mediations as well as the suc-
cessful ones, describing the cases,
the parties’ positions, the personali-
ties of counsel and the parties and the
circumstances surrounding the cases that
contributed to either the success or fail-
ure of the mediations. We learn from Ms.
Schau’s analysis of where the mediation
got off-track and what she did to get it
back on-track or what in retrospect she
would have done to steer counsel and the
parties toward a successful resolution of
the case. Through it all, it is clear that
Ms. Schau is a talented, thoughtful, car-
ing and committed mediator with a
dogged determination to get to yes.

The book is structured in four sec-
tions addressing preparation, surprises,

strategy, and results. Each section is 
concluded with notes on key mediator
tools in each context. In the section on
preparation, Ms. Schau discusses the need
for counsel to discuss their positions with
each other prior to the mediation in order
for them to be in a position at the media-
tion to address the strengths and weak-
nesses not only of their case but of the
opposition as well. She also stresses the
importance of counsel engaging in a pre-
mediation discussion with the client of a
realistic assessment of the case and dam-
ages which in turn allows for the ability of
counsel to engage in a discussion of this
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assessment with the mediator. The timing
of the mediation in the context of the liti-
gation process and the need for confiden-
tial communication between counsel and
the mediator regarding client control is-
sues and any problems with opposing
counsel are addressed and encouraged.
Ms. Schau emphasizes how important it is
for counsel to assist the mediator in see-
ing the world from their client’s perspec-
tive and how constructive this effort is in
leading to successful resolution of a case. 

In the section of the book on sur-
prises that arise during mediation, Ms.
Schau describes three mediations which
provide examples of facts and feelings
underlying the dispute that come out
during the mediation and must be dealt
with in order to reach resolution of both
the case and the emotion driving the dis-
pute. First, the book addresses a media-
tion in which there is a disclosure by one
of the parties of the deepest and darkest
family secret in the context of a probate
case. Ms. Schau demonstrates the sensi-
tive manner and mode of addressing this
potentially explosive information in order
to not only settle the case, but allow the
parties to leave the mediation with a fu-
ture. She then turns to a mediation in
which the interests of counsel and client
diverge, the ethical implications of the

situation, and how the difference was
overcome in order to reach an out-of-the-
box settlement in which an employee re-
turned to work for the employer that she
had sued. Finally, Ms. Schau presents a
mediation with a lawyer as a party and
the unique challenges that a lawyer party
presents to the mediator and counsel. 

The final sections of the book focus
on getting results and consider a number
of mediations and techniques for reach-
ing a resolution. For example, in a claim
for wrongful termination of a bank man-
ager suffering from a stress disorder, Ms.
Schau describes her use of a joint session
between counsel and of a mediator’s pro-
posal to reach success. In another case in-
volving a commercial loan by one
neighbor to another, the book addresses
techniques to deal with aggressive counsel
and the importance of patience and pro-
viding the time necessary to allow the
parties to reach resolution on their own.
And then there is the case of the security
guard for a major department store who
assaults a customer he suspects of
shoplifting in the parking lot of the store.
Here, Ms. Schau demonstrates techniques
to get the parties into the “zone of possi-
ble settlement.”

Through the entirety of the book,
Ms. Schau not only demonstrates her 

humility, sensitivity, and empathy for oth-
ers, she also shows her determination to
stick with the mediated case until it is re-
solved. I highly recommend reading her
book, A View from the Middle of the Road.

A View from the Middle of the Road,
by Jan Schau, published by Author
House, is available at www.ViewFromthe-
MiddleoftheRoad.com.
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