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Appeliate mediation

JOoHN TOKER

Background

Settlement programs have existed,
on and off, for some time in the Califor-
nia Court of Appeal. Settlement confer-
ences have been conducted by justices not
assigned to the case, by superior court
judges or by volunteer attorneys. The for-
mat usually resembles a trial court settle-
ment conference. The most successful
settlement conference program has been
in Division 2 of the Fourth District, in
Riverside, which has a separate confer-
ence center dedicated to the program.

In 1997, Chief Justice Ronald M.
George appointed a Task Force on
Appellate Mediation to determine whether
to propose an experimental mediation
program for civil appeals in the First
Appellate District. The task force recom
mended that a program be established
to include:

* Mediation on a mandatory and
confidential basis for selected civil cases;

* Minimal disruption of appellate
procedures and deadlines;

* Mediators chosen by the court
from among appellate attorneys, media-
tors, and retired judges who successfully
complete a training course sponsored by
the court;

* Implementation and administra-
tion by an administrator, with oversight
by the court; and

* An evaluation after the program
has been operating for a period of time.

Program goals have been to address
the interests of both litigants and the
court by:

* Reducing costs to the parties and
the court;

* Reducing time to resolution;

* Reducing the adversary culture of
litigation;

¢ Increasing litigant satisfaction with
the judicial process; and

¢ Increasing dispositions without ju-
dicial intervention.

These goals were met during a pilot
period from July 1999 through June
2001, and the program was extended in-
definitely.

There are significant differences
from pre-appeal mediation that make set-
tlement more difficult at the appellate
level:

* Someone has won and someone has
lost in the trial court. Respondents often
are resistant to compromise judgments.

* A great deal of money, time, and
emotion may have been expended ob-
taining that judgment.

* As a result, positions are likely to
have hardened.

* The parties and their counsel may
believe that the appellate issues require a
court decision.

Opportunities

In spite of these obstacles, the settle-
ment rate in the First District Court of Ap-
peal from February 2000, when the
mediation program began operations,
through June 2007 has exceeded 60 per-
cent.

The reasons that cases settle on ap-
peal are similar to the reasons cases set-
tle before trial:
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* Risk. Appellate courts can be un-
predictable. “Solid” judgments often are
reversed. Respondents, especially, tend to
be risk adverse. There also may be a risk
that a judgment may not be collectible.

* Cost. The cost of an appeal can be
daunting, often in the tens of thousands
for counsel to review the trial court
record, to prepare briefs, and, if elected,
to participate in oral argument. In addi-
tion, if a judgment is not affirmed in full,
parties may face the cost of further trial
proceedings. Money saved by mediation
early in the appellate process may be put
into a settlement instead.

e Time. An early resolution of an ap-
peal can mean that a respondent may re-
ceive payment a year or more before the
appellate process is completed. In addi-
tion, there is a risk that the law may
change before an appeal is decided.

e Gain. As with a pre-appeal settle-
ment, the parties can agree to a result
that a court cannot give them, like re-
structuring a business, employment, or
parental relationship.

e Life. The stress of litigation inten-
sifies during an appeal. A mediated set-
tlement gives the parties closure.

Differences from pretrial
mediation

The risk analysis is significantly dif-
ferent in appellate mediation. The stan-
dards of review applied by the appellate
court and reversal rates on those stan-
dards are critical factors in determining
the settlement value of a case.

The likelihood of reversal is slim if
the standard of review is substantial evi-
dence (any credible evidence to support
the judgment) or abuse of discretion. The
appellate courts give great deference to
the trial court on issues of fact and discre-
tionary rulings. Moreover, the appellate
court will not reverse the trial court for
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discretionary errors unless a party can
demonstrate prejudice. The de novo (in-
dependent) standard applied for legal
questions (e.g., relating to demurrers,
summary judgments, and statutory inter-
pretation) is significantly more favorable
to an appellant or cross-appellant, but
the odds still favor the judgment holder.
An appeal may involve more than one
standard of review, depending on the is-
sues.

Another difference between appellate
mediation and pre-appeal mediation is
that post-trial appellate mediation may
take place early in the appellate process,
shortly after the notice of appeal is filed.
This is because trial court proceedings, in-
cluding discovery, normally have been
completed and the issues should be
known, even without review of the trial
court record.

Counsel should feel less apprehen-
sion about the client’s participation in
post-trial appellate mediation, because
the client’s testimony is already on the
trial court record. This eliminates the pre-
trial concern about impeachment. How-
ever, if the appeal involves a decision
made before trial, e.g., summary judg-
ment, client statements in mediation may
be more of a concern, even though they
are confidential.!

Settlement factors

* Subject matter

Certain appeals are more likely to
settle than others. Family law and pro-
bate appeals are good candidates for set-
tlement, in part because continued
litigation may waste the assets in dispute,
whether community property or an es-
tate or trust. Conversely, insurance cov-
erage disputes and environmental
conflicts are challenging because the par-
ties tend to be less flexible and often
have the assets to fund protracted litiga-
tion.

For personal injury and employment
appeals, the key is which party has ob-
tained the judgment. A prevailing plain-
tiff may be adverse to the risk of reversible
error and also may be willing to compro-
mise a judgment to receive an earlier pay-
ment. When a defendant has a judgment
in a personal injury or employment case,
however, resolution is difficult. Successful
defendants in these cases usually are un-
willing to make more than a minimal
offer, perhaps a waiver or partial waiver of
costs; in other words, nuisance value.
Most plaintiffs in this situation would
rather take their chances with an appeal,
if a reversal may lead to substantial dam-
ages.

* Nature of the judgment

The nature of the judgment also is
an important factor. Because appeals
from pre-trial decisions, such as sum-
mary judgment, involve the de novo
standard of review that is most favorable
to an appellant, the risk factor may per-
suade respondents to compromise. On
the other hand, the cost factor may be
more important after a trial, especially if
a substantial trial court record requires
extensive review and briefing.

Other factors affecting settlements
on appeal are the extent of prior ADR
proceedings, issues of first impression,
the existence of ongoing relationships,
and the possibility of a global settlement.

It is not unusual for an appeal to be
one of a number of disputes between the
same parties. There may be one or more
related appeals, trial court proceedings, or
even disputes not yet in litigation. A com-
mon instance involves attorney’s fee mo-
tions pending in the trial court while the
judgment is on appeal. Other examples in-
clude individual appeals based on separate
contracts, or tort actions and related in-
demnity agreements giving rise to separate

SEPTEMBER 2007

appeals. Appellate mediations are de-
signed to resolve all disputes between
parties. Often they achieve this goal.

Mediation in other California
appellate districts

The Second Appellate District, in-
cluding Los Angeles and nearby counties,
and the Third Appellate District, centered
in Sacramento County, have initiated me-
diation programs in recent years. The
Fourth Appellate District, with divisions in
San Diego, Riverside, and Santa Ana, also
provides mediation services. Eventually,
mediation may be available throughout
the California Court of Appeal.

John A. Toker is a San Francisco attor-
ney, mediator; and arbitrator. He is a member
of the California and Pennsylvania bars.

He served as the ADR Ad-
ministrator for the Santa
Clara County Superior Court
before being appointed in
1999 to his present position
as the Mediation Program
Administrator for the Court
of Appeal, First Appellate
District, in San Francisco.
He 1s the author of the Cali-
fornia Arbitration and Mediation Practice
Guide: Court-Connected ADR (Lawpress
2003). He was the 2005-2006 chair of the
California State Bar Committee on Alterna-
tive Dispute Resolution.
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! See California Evidence Code section 1119(a) and
Foxgate Homeowners Ass'n v. Bramalea California, Inc.
(2001) 26 Cal.4th 1.
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